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CURRENT PROGRAMS AND POLICIES OF THE 
ANTITRUST DIVISION 


by 
Victor R. HANsEN* 


It is a pleasure to be here with you this evening. This makes 
the first occasion I have had to meet many of you. By coincidence 
November 13th marks precisely four months since I became head of 
the Department of Justice, Antitrust Division. Many of you know that 
my background in Antitrust has been rather limited. Having spent 
approximately six years on the bench of the Superior Court, California, 
immediately prior to assuming my new duties, has required me to do 
much studying to acquaint myself not only with the procedures of the 
office, but with the voluminous cases involving interpretation of the 
antitrust laws. I am satisfied that Antitrust is a distinct American 
means for assuring that competitive economy exists. It is the basis of 
our free enterprise system. I am satisfied that these laws have helped 
release energies essential to our world leadership, industrial produc- 
tivity and technological growth. These laws encourage the develop- 
ment of superior skills and talent so essential to a sound industrial 
economy. 

Feeling as I do, we must vigorously enforce without fear or favor 
the antitrust laws. I find that I concur with the policy of enforcement 
of my predecessor. I am satisfied that the policy of vigorous and fair 
enforcement has resulted in more economical enforcement and more 
effective enforcement. 

There still are areas of uncertainty in the antitrust laws. Some of 
these areas of uncertainty may be clarified by legislation, others can 
only be clarified by court interpretations. 

Based on my experience thus far, I should like tonight to focus 
on legislative changes in the antitrust field the Department of Justice 
plans to recommend. My beginning point, of course, is the President’s 
January 1956 Economic Report to Congress. As that Report states:? 


Ed. Note: The articles of Messrs. Hansen, Bicks and Jacobs were presented at a 
symposium held under the auspices of the Association of the Bar of the City of New 
York on November 13, 1956. 


* Assistant Attorney General, charge of Antitrust Division. 
1 Economic Report of the President, January 1956, pp. 78-79. 
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. the following revisions of antitrust legislation are recom- 
mended. First, all firms of significant size that are engaging in 
interstate commerce and plan to merge should be required to 
give advance notice of the proposed merger to the antitrust agen- 
cies and to supply the information needed to assess its probable 
impact on competition. Second, Federal regulation should be ex- 
tended to all mergers of banking institutions. Combined with 
the requirement for advance notice, this extension of the law 
would give the Government an opportunity to prevent mergers 
that are likely to result in undue restraint of banking competi- 
tion. . . . [And finally] when civil rather than criminal pro- 
ceedings are contemplated, the Attorney General should be 
empowered to issue a civil investigative demand, compelling the 
production of documents before the filing of a complaint, and 
without having to invoke grand jury proceedings. 


Now, just how are the major proposals—pre-merger notification, 
amending Section 7 to cover bank asset as well as stock acquisitions, 
and the civil investigative demand—rooted in necessities revealed by 
enforcement efforts to date. 

First, pre-merger notification. At the present time some 20 lawyers 
are assigned to the section of the Antitrust Division with responsibility 
for, among other things, antitrust merger activity. Beyond these 20 
lawyers, some 5 economists sometimes devote part of their time to 
merger work. Before mergers can be appraised with an eye to clear- 
ance or suit, they must, of course, be discovered. And our experience 
has been that a good part of the time and effort of the junior members 
of the staff is occupied with ferreting out, before they occur, those 
mergers with potential anticompetitive effects. 

Let me describe how this is done. The first step is to list and briefly 
review mergers and acquisitions reported, for example, by trade 
journals, financial newspapers, and manuals of investment, such as 
Standard Corporation Records and Moody’s Industrials. Such initial 
investigation aims roughly to gauge the economic effect of acquisitions, 
proposed or consummated. This preliminary survey is referred to 
within the Division as “Blue Sheet Procedure.” From January 1953 
to date, the staff. has reviewed through this: procedure about 2,116 
reports of mergers and acquisitions, 
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Should this limited review indicate an acquisition may have adverse 
effects on competition, a more comprehensive analysis begins. For 
this purpose, the merger is assigned to a particular attorney who con- 
ducts a more exhaustive review of the companies and industry involved. 

On the basis of this analysis, the attorney recommends to an 
experienced Section Chief, Mr. Ephraim Jacobs, either (1) additional 
investigation; (2) referral of the matter to another section of the 
Antitrust Division for information or action (and I might add that 
that is usually the case where the industry or the particular parties 
involved are in one way or another under consideration by some 
other section of the Antitrust Division) ; or (3) closing the matter. 

If the Division believes the merger may have those anticompetitive 
effects Section proscribes, we then seek from the parties involved de- 
tailed information concerning the merging companies and any affected 
industry. In addition, the Department makes use of data already in 
our files (which is quite voluminous in some industries) or data secured 
from other companies, Government agencies, and trade associations. 

This data, like any material that would be gathered via pre-merger 
notification, is preserved confidential. It is revealed to the public 
only in court during a formal judicial proceeding, or in the event that 
the company itself announces the fact of merger and discusses the 
detailed facts. 

Since January 1953 the Legislation and Clearance Section has set 
up special merger files in more than 158 instances which merited de- 
tailed inquiry. Some involved mergers which already have resulted 
in the institution of proceedings, some mergers are still under inquiry, 
and in other instances mergers investigated were never consummated. 

Pre-merger notification should substantially ease this investigative 
burden. No longer would the staff be required to scan in the same 
manner the variety of financial periodicals. More important, brought 
to our attention would be many mergers not presently publicized 
in advance of consummation. 

Not only will the enforcement burden be eased, but pre-merger 
notification may well benefit the business community. Lawyers repre- 
senting merging companies have at times stated that disruption of 
business plans is lessened by Department action before merger con- 
summation. Even in cases where merging companies do not choose 
to utilize our clearance program, some nonetheless urge that if the 
Department is to proceed at all, we sue before consummation. Pre- 
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merger notification, it seems clear, should systematize the process by 
which mergers are sifted and thus enable more prompt action if it 
is merited. 

Further, we believe even-handed enforcement requires notification. 
With that requirement, no longer would the company that tries to obey 
the law and seeks advance approval watch its close-mouthed rival 
consummate a merger; and thereafter rely on the natural indisposition 
of an enforcement agency or a court to attempt to unscramble the 
omelet. Thus minimized is the element of chance discovery in any 
decision to sue. 

With this goal of even-handed enforcement uppermost, I am 
surprised pre-merger notification has not generated more widespread 
support among the business community. My feeling, frankly, is that 
the proposal is not fully understood. 

Within the past several weeks, for example, “A survey of Business 
Opinion regarding Pre-merger Notification Legislation,” conducted 
by the Diversification Institute, Inc., came across my desk. That 
survey asked “500 industrial corporations,” among other things: “Do 
you favor legislation similar to H. R. 9424 described in the accom- 
panying insert?” 

H. R. 9424’s description “in the accompanying insert,” however, 
is dangerously misleading. For that description apparently assumed 
that H. R. 9424 provided, not for pre-merger notification, but rather 
for pre-merger approval. Thus the accompanying description averred 
“approval [I repeat, “approval”] of the proposed merger would not 
exempt the parties from subsequent antitrust attack. Nor [and I still 
quote from the description] would disapproval deprive them of any 
defense available to them in such proceedings, in the event they went 
ahead with the transaction notwithstanding the disapproval.” Small 
wonder, then, that many questioned objected that the proposed legis- 
lation “would give government agencies powers that belong to the 
courts.” 

Indeed, were any proposal requiring pre-merger approval, as 
distinct from notification, advanced, this Department would be the 
first to voice opposition. In the past session of Congress, for example, 
Congressman Patman introduced a bill requiring pre-merger notifica- 
tion by companies merging, if either party “has capital surplus and 
undivided profits aggregating more than $1,000,000” but further 
providing “that the filing of any proceeding by the Commission or 
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the Department of Justice before consummation “shall operate to bar 
the consummation . . . pending the final adjudication of the issues 
raised by such proceeding.” Regarding the Patman proposal, let me 
emphasize, this Department testified: 


. . our feeling is that no prosecutor can always be that sure he 
is right. By barring consummation pending final adjudication, 
the filing of suit in effect makes a finding of illegality of the 
merger—at least until the issues are finally determined. To our 
view, this not only does violence to traditional concepts of due 
process, but also eliminates court discretion as to the issuance 
of any preliminary injunction. 


From this you will see that were the proposal in fact as this survey 
mis-described it, this Department would oppose it as vigorously as 
would most businessmen. 


II 


Beyond this pre-merger notification legislation, we plan to urge 
plugging that loophole left by present Section 7’s failure to cover asset 
acquisitions by banks. On the one hand, that provision’s stock ac- 
quisition bar applies to all corporations “engaged in commerce.” 
Section 7’s asset acquisition portion, in sharp contrast, covers only cor- 
porations “subject to the jurisdiction of the Federal Trade Commis- 
sion.” Further, Section 11 of the Clayton Act exempts banks from 
Federal Trade Commission jurisdiction by specifying that “authority 
to enforce compliance” with Section 7 “is hereby vested . . . in the 
Federal Reserve Board where applicable to banks, banking associa- 
tions, and trust companies.” On the basis of these provisions this 
Department has concluded that asset acquisition by banks is not 
covered by Section 7 as amended in 1950.? 


2 Reaching the same conclusion, a House Judiciary subcommittee staff report 
explained that, because of revisions in amendments to Sec. 7, “it became imprac- 
ticable to include within tke scope of the act, corporations other than those subject 
to regulat'on by the Federal Trade Commiss‘on. Banks, which are placed squarely 
within the authority of the Federal Reserve Board by Sec. 11 of the Clayton Act, 
are therefore circumscrited insofar as merrers are concerned only by the old provi- 
sions of Sec. 7 . . .” (Staff report to Subcommittee No. 5 of the Committee on 
the Judiciary, House of Repre-entatives, 82d Cong., 2d sess. (September 1952)). 
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As a result, Section 7 is for practical purposes useless to cope with 
what the Comptroller of the Currency has described as “this recent 
trend of [bank] mergers, consolidations, and sales.” * Corroborating 
the rise in bank mergers, the Chairman of the Board of Governors 
of the Federal Reserve Board concluded that bank mergers “have 
gone up steadily.” * In 1952, his testimony reveals, there were 100 
bank mergers. This number jumped to 116 in 1953 and more than 
doubled to 207 in 1954.5 Most important, the Federal Reserve Board 
Chairman concluded, this number is “still rising.” © 

This bank merger trend must be viewed against the background 
of present commercial bank asset concentration. In 9 of 16 of 
America’s principal financial centers, 2 banks owned more than 60 
percent of all commercial bank assets. And in each of these 16 centers, 
the first two banks owned more than 60 percent of all commercial 
bank assets. And in each of these 16 centers, the first two banks 
owned more than 40 percent of all commercial bank assets.? Sug- 
gesting this degree of concentration may be on the rise is New York 
City’s increasing concentration in bank deposits. Figures supplied 
by that State’s superintendent of banks reveal that in 19CO New York 
City’s four largest banks had 20.8 percent of the total deposits. This 
number had jumped to 53.6 percent in 1935, and to 60.6 percent in 
1954. From these figures, it seems clear, emerges a picture of a 
steadily increasing bank deposit concentration in New York City.® 

Even though we may still move against this tide of bank mergers 
under Sherman Act Section 1, our antimerger efforts are nonetheless 
cramped by Clayton Act Section 7’s failure to cover bank asset 
acquisitions. For mergers may meet Sherman Act standards yet fall 


3 Hearings on Current Ant‘tru:t Problems, tefore House Antitrust Subcommittee, 
84th Congress, ist sess. May 17, 1955, p. 453. 


4 Hearings on A Study of the Antitrust Laws, tefore Senate Antitrust Sub- 
committee, 84th Congress, Ist se-s., June 24, 1955, p. 680. 


5 Hearings on Current Antitrust Problems, tefore House Antitrust Subcommittee, 
84th Congress, 1st sess., Jume 13, 1955, p. 2159. 


6 Hearings on A Study of the Antitrust Laws, kefore Senate Ant'trust Subcom- 
mittee, 84th Congre-s, ist sess., June 24, 1955, p. 2159. 


7 Hearings on Current Antitrust Problems, tefore House Antitrust Subcommittce, 
84th Congress, Ist secs., Jume 8, 1955, p. 1995. 


8 Ibid., p. 2001. 
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before the Clayton Act’s more stringent bans. Congress’s clear object 
in its 1950 amendment of Section 7 was to strike some mergers 
beyond the reach of the Sherman Act. Thus the Senate report explains 
that the 


bill is not intended to revert to the Sherman Act test. The intent 
here . . . is to cope with monopolistic tendencies in their incipiency 
and well before they have attained such effects as would justify 
a Sherman Act proceeding.” 


The report further states that the Act’s intent is to have 


broad application to acquisitions that are economically signifi- 
cant... . [The] various additions and deletions, some strengthen- 
ing and others weakening the bill, are not conflicting in purpose 
or effect. They are merely different steps toward the same objec- 
tive, namely, that of framing a bill which although dropping 
portions of the so-called Clayton Act test that have no economic 
significance, reaches far beyond the Sherman Act.*® 


To apply this Clayton Act standard to bank asset acquisitions, as 
it now does to bank stock mergers, is our clear aim. And this general, 
broad aim, apart from disagreements over means, is endorsed by the 
President of the United States, the Department of Justice, the Federal 
Trade Commission, and appropriate banking agencies. Thus, Gov- 
ernor J. L. Robertson of the Board of Governors of the Federal Re- 
serve System stated before the House Antitrust Subcommittee con- 
sidering like legislation:*1 “The Board favors the objective of this 
legislation.” Endorsing this view the Comptroller of the Currency 
stated before the House Antitrust Subcommittee (Subcommittee No. 


5) :32 


We are in accord with the general purpose of H.R. 5948. 
We have no objection to the principle that the acquisition of one 


9 §. Rept. 1775, 81st Congress, 2d Sess., 4-5 (1950). 
10 Jbid. 


11 Hearings before Ant‘trust Subcommittee (Subcommittee No. 5) of the Com- 
mittee on the Judiciary, House of Representatives, 84th Congress, 1st sess., on H. R. 
5948, p. 50. 


12 Jbid., p. 71. 
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bank by another through purchase, merger, or consolidation 
should not be permitted if the effect of the acquisition may be 
substantially to lessen competition. It is no less important to 
have competition in banking, when this can be done soundly, 
as it is in other fields of commerce and industry. 


In the course of analyzing various differences over detail, this broad 
agreement on principle should not be obscured. 

To turn to these differences, various banking agencies have sup- 
ported a proposal to amend Section 18(c) of the Federal Deposit 
Insurance Act. This proposal would, first, require pre-merger con- 
sent to any bank merger by the appropriate banking agency. “In 
granting or withholding consent,” that proposal specifies, “the appro- 
priate agency shall take into consideration, whether the effect thereof 
may be to lessen competition unduly or to tend unduly to create a 
monopoly.” Finally, according to that banking agency proposal, “the 
appropriate agency may also request the opinion of the Attorney Gen- 
eral with respect to such question.” 

This approach, I suggest, is deficient on at least two basic scores. 
First, it would set up competitive tests for bank mergers different 
from those that apply to other sectors of American business. Second, 
it might, even beyond the banking area, seriously dissipate enforce- 
ment efforts by decentralizing responsibility for enforcement of Clayton 
Act Section 7. 

First, weaker Section 7 standards for bank mergers. According 
to the banking agency proposal, competitive factors would be only 
one of numerous considerations to be taken into account by a bank- 
ing agency in scanning a merger. Beyond that, the competitive con- 
siderations specified, whether the acquisition may “lessen competition 
unduly or to tend unduly to create a monopoly,” are far less stringent 
than those specified by Clayton Act Section 7 for other American 
business. As a result, not only does that proposal prescribe pale anti- 
trust standards, but even that lesser standard is only one of many 
factors banking agencies must consider. 

In support of this weaker standard, which, I repeat, is but one 
of a number of factors to be considered, the Comptroller of the 
Currency has stated: 


. . [T]hat even though a sizable and even substantial reduction 
in competition were to be involved, the office of the Comptroller 
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of the Currency would favor and approve consolidations, mergers, 
and purchases involving the absorption by strong banks of weak 
banks or those facing imminent or ultimate failure because of 
important asset or unsolvable management weaknesses, lack of 
an adequate banking field as reflected by their earnings, usually 
located in over-banked cities or areas or in communities too small 
to support a banking institution. 


Contrary to the Comptroller’s apparent understanding, however, 
upholding such acquisitions need not require abandoning Section 7 
standards. For situations he specifies apparently could fall within the 
so-called “failing corporation” exemption, as exemption firmly em- 
bedded in Section 7. As the House Committee reporting on amended 
Section 7 put it:** 


The argument that a corporation in bankrupt or failing condi- 
tion might not be allowed to sell to a competitor has already been 
disposed of by the courts. It is well settled that the Clayton Act 
does not apply in bankruptcy or receivership cases. In the case 
of International Shoe Company v. The Federal Trade Commis- 
sion (260 U. S. 291) [the House Report continues] the Supreme 
Court went much further. 


The Court there reasoned that where the corporation acquired is** 


a corporation with resources so depleted and the prospect of 
rehabilitation so remote that it faced the grave probability of 
business failure . . . we hold that the purchase of its capital stock 
by a competitor (there being no other prospective purchaser), 
not with a purpose to lessen competition, but to facilitate the 
accumulated business of the purchaser and with the effect of 
mitigating seriously injurious consequences otherwise probable 
. . - does not substantially lessen competition or restrain com- 
merce within the intent of the Clayton Act. 


Likewise adopting this exception, the Senate Committee report deemed 
this proviso would come into play when the acquired corporation is 
“heading in [the] direction” of bankruptcy.?® 


13 H. Rept. 1191, 81st Cong., Ist sess. (1949), p. 6. 
14 280 U. S. 291, 303 (1940). 
18 §S. Rept. 1775, 8ist Cong., 1st sess. (1940), p. 7. 
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Further indicating the absence of need for standards different from 
Section 7 is this Depariment’s view of the International Shoe excep- 
tion. Thus we have not prosecuted mergers where, because of either 
inadequate management, obsolete equipment, or a failing market, the 
acquired corporation’s prospects for survival seemed dim. Gauging 
the likelihood of future business success, of course, may involve differ- 
ent factors in different industries. Should pre-merger notification be- 
come law, let me assure you the Department of Justice would without 
doubt pay great heed to each banking agency’s judgment of a bank’s 
chances to prosper. This anticipated pattern of Section 7’s enforce- 
ment against bank asset acquisitions should go a long way toward 
meeting the problem of “failing” banks the Federal Deposit Insurance 
Corporation raises. 

Even more basically, however, I would argue against the wisdom 
of tailoring Section 7’s strictures to the assertedly unique needs of the 
banking industry. In the more than 60 years since the Sherman Act’s 
passage no one has suggested its provisions did not apply to banks as 
to all other sectors of American business. Similarly, in the Trans- 
america case’® never was it urged that unamended Section 7 did not 
apply with equal force to both banks and non-banking corporations. 
And finally, in its 1950 amendment to Section 7, Congress reiterated 
prohibitions on stock acquisitions to fit banks the same as all other 
corporations. Against this background, we should move most slowly 
in creating or encouraging special antitrust treatment for banks. 

Beyond the need for applying Section 7 to all bank acquisitions is 
the problem of assigning enforcement responsibility. The banking 
agency proposal, you will recall, provides merely that “the appropriate 
agency” if it desires “may . . . request the opinion of the Attorney 
General.” The banking agency is not obliged to do so. And even 
where the Attorney General’s advice is sought, the banking agency 
is not obliged to follow his view. This despite the fact that the 
Attorney General’s advice would treat issues which, in the language 
of the Chairman of the Federal Reserve Board’s testimony before the 
Senate Antitrust Subcommittee, “are of a character quite different 
from the functions normally exercised by the Board,” and, again in 


16 Transamerica Corporation v. Board of Governors of the Federal Reserve Sys- 
tem, 205 F. 2d 163 (1953), cert. denied, 1953. 
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his phrasing, involves “different spheres of governmental operation.” 27 
From this I conclude, that under the Treasury proposal, the Attorney 
General would have little or no responsibility in an area where he has 
primary expertise, the area of enforcing Section 7 against mergers. 

Such a result would be at odds with the apparent Congressional 
design for Section 7 enforcement. Though Clayton Act Section 11 
vests “authority to enforce compliance” with Section 7 “in the Federal 
Reserve Board where applicable to banks, banking associations, and 
trust companies,” that provision specifies “the Attorney General shall 
have the right to intervene and appear in said proceeding.” This 
Congressional decision to give the Department of Justice some say in 
enforcement of bank merger prohibitions is firmly rooted in enforce- 
ment realities. Without this Department’s right to intervene, there 
might be as many different views of Section 7’s standards and scope as 
there were agencies charged with its enforcement. The result could 
well be disparities in view, which in turn spell real enforcement 
inequities. Enforcement effectiveness as well requires some procedure 
for this Department’s intervention. Otherwise, in our over-all responsi- 
bility for Section 7’s enforcement—and I refer here to responsibility 
entirely outside of the banking area—we would be bound by bank 
merger precedents we had no voice in picking or shaping. For these 
reasons, this Department will oppose the Treasury proposal. 

So much for amendment of Section 7 to cover bank asset as well as 
stock acquisition. 


III 


Finally, the civil investigative demand. This proposal would enable 
the Department of Justice to compel production of documents by 
corporations, partnerships, and associations—but not individuals—dur- 
ing the investigative or pre-complaint stage of civil proceedings. A 
bill embodying this proposal was introduced in the last Congress. 

The need for its prompt enactment seems clear. Under present 
law, the Department has no such power. Where criminal proceedings 
are contemplated, of course, grand jury process adequately enables 
production of both documentary and oral evidence. Where the De- 
partment proceeds with an eye to civil proceedings, however, experi- 


17 Statement of Chairman Martin of the Federal Reserve Board tefore the Senate 
Antitrust Subcommittee, May 23, 1956, p. 5. 
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ence shows the Antitrust Division is severely handicapped. Some 
potential defendants may voluntarily grant access to their records. 
In other instances, however, a grand jury investigation must be initi- 
ated, and the court’s power of subpoena used, in order to obtain docu- 
ments even though only civil proceedings may be the likely outcome. 
One result of resort to grand jury is extensive delay and expense. 
Finally, the Government may resort to filing a complaint and then 
make use of discovery processes of the Federal Rules to gather evidence. 
Effective enforcement, however, requires comprehensive investigation 
before—rather than after—formal proceedings have been filed. 

In pre-complaint merger investigations this demand is particularly 
important, for Section 7 has no criminal sanction. Accordingly, we 
cannot resort to grand jury to secure documents from companies 
under investigation. So it is that enactment of this civil investigative 
demand is vital to more effective anti-merger work. 











CONGLOMERATES AND DIVERSIFICATION UNDER 
SECTION 7 OF THE CLAYTON ACT 


by 


Rosert A. Bicks* 


More than a half-decade has passed since Congress amended 
Clayton Act Section 7. Under the newly-amended provision, the 
Department of Justice has brought eight? and the Federal Trade Com- 
mission seventeen? proceedings. Regarding the eight Justice cases, 


* Legal Assistant to the Assistant Attorney General in charge of the Antitrust 


Division, Department of Justice. 


1 (1) Schenley Industries, Complaint filed Feb. 14, 1955 (D. Del.) Civ. No. 1686; 
(2) General Shoe Corp., Complaint filed Mar. 29, 1955, (M. D. Tenn.), Civ. No. 
1220; (3) H1ton Hotels, Complaint filed April 27, 1955 (N. D. Ill.), Civ. No. 
55C1658; (4) Minute Maid Corp., Complaint filed Sept. 7, 1955 (S. D. Fla.), Civ. 
No. 6429M; (5) Brown Shoe Company, Complaint filed Nov. 28, 1955 (E. D. Mo.), 
Civ. No. 10527; (6) American Radiator & Standard Sanitary Corporation, Complaint 
filed Mar. 30, 1956 (W. D. Pa.), Civ. No. 14469; (7) Continental Can-Hazel Atlas, 
Complaint filed Sept. 10, 1956 (S. D. N. Y.), Civ. No. 112-387; (8) Continental 
Can-Rokert Gair, Complaint filed October 30, 1956 (S. D. N. Y.), Civ. No. 114-177. 


9° 


2 (1) Pillsbury Mills, FTC Docket No. 6009. Complaint issued June 16, 1952. 
Answer filed. Hearings held; case in chief completed January 9, 1953. Initial deci- 
sion dismissing complaint filed April 22, 1953. Appealed by counsel supporting the 
complaint, and remanded by Commission on December 21, 1953. Amended com- 
plaint issued June 30, 1954. Answer filed. Hearings continuing. 

(2) Luria Bros. & Co., et al., FTC Docket No. 6156. Complaint issued January 19, 
1954. Amended and supplemental complaint issued July 13, 1954. Hearings still in 
progress. 

(3) Crown Zellerbach Corp., FTC Docket 6180. Complaint issued February 15, 
1954. Answer filed. Hearings still in progress. 

(4) Farm Journal, Inc., FTC Docket No. 6388. Complaint issued June 30, 1955. 
Answer filed. Examiner’s initial decision and order of divestment filed and subsequently 
adopted by Commission on July 17, 1956. 

(5) Union Bag & Paper Corp., FTC Docket No. 6391. Complaint issued June 30, 
1955. Consent order agreed upon on Mar. 8, 1956 Examiner’s initial dec‘sion based 
on consent order and sutsequently adopted by Commiss:on on Sept. 14, 1956. 

(6) A. G. Spalding & Bros., Inc., FTC Docket No. 6478. Complaint issued Dec. 8, 
1955. Hearings st/ll in progress. FTC petitioned courts for order directing com- 
pliance with subpoena duces tecum in two instances. Petition denied in one instance 
and pending in another. 

(7) Foremost Dair'es, Inc., FTC Docket No. 6495. Complaint issued Jan. 17, 1956. 
Answer filed containing motion to dismiss complaint or to strike certain portions re 
§5 FTC Act violations. During course of hearings Examiner dismissed $5 allcga- 
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the courts have spoken in Brown-Kinney,? granting a temporary in- 
junction preserving Kinney from Brown control, in now-settled Hilton,* 
granting defendant’s motion for transfer to a more convenient forum, 
and in Continental Can-Hazel Atlas, denying the Government’s ap- 
plication for a temporary order restraining consummation of the 
merger. In like fashion, the full Commission has written at length 
only in Pillsbury,® then not on the merits. And no Commission cases 
under amended Section 7 have thus far met detailed court scrutiny. 

This sparseness of court construction, lamented by prosecutor and 
private practitioner alike, has spawned more questions than answers. 
Of these questions, my plan tonight is to analyze one: How does, or 





tions. Comm/’ssion upkeld Commission Counsel on appeal of this d'smissal and re- 
stored § 5 charces. Future hearings set for Nov. 13, 1956, in New York and Nov. 15, 
in Chicago. 

(8) Scovill Manufacturing Co., FTC Docket No. 6527. Complaint issued Mar. 12, 
1956. Consent order agreed upon July 30, 1956. Examiner’s initial dec'sion based 
on consent order and subsequently adopted by Commission on Sept. 14, 1956. 

(9) Brillo Manufacturing Company, Inc., FTC Docket No. 6557. Complaint issued 
May 22, 1956. Answer filed. Initial hearing originally set for Aug. 7, 1956, now set 
for Dec. 4, 1956, in New York. 

(10) Scott Paper Company, FTC Docket 6559. Complaint issued June 1, 1956. 
Answer filed. Initial hearing set for Auz. 15, 1956, now set for Nov. 13, 1956, in 
Philadelphia. 

(11) Fruehauf Trailer Co., FTC Docket 6608. Complaint issued Aug. 17, 1956. 
Respondent filed motion for more definite statement on Oct. 26, 1956. 

(12) Vendo Company, FTC Docket No. 6646. Complaint issued on Oct. 19, 1956. 
Initial hearing set for Dec. 10, 1956. 

(13) National Dairy Products Corp., FTC Docket No. 6651. Complaint issued 
Oct. 16, 1956. Initial hearing cet for Dec. 17, 1956, in New York. 

(14) The Borden Company, FTC Docket No. 6652. Complaint issued Oct. 16, 
1956. Initial hearing set for Dec. 18, 1956, in New York. 

(15) Beatrice Foods Company, FTC Docket No. 6653. Complaint issued Oct. 16, 
1956. Initial hearing set for Dec. 20, 1956, in Chicago. 

(16) Erie Sand and Gravel Company, FTC Docket No. 6670. Complaint issued 
Oct. 30, 1956. Initial hearing set for Feb. 5, 1957, at Er‘e, Pa. 

(17) International Paper Co., FTC Docket No. 6676. Complaint issued Nov. 9, 
1956. Initial hearing set for Feb. 12, 1957, at New York City. 


3 Memorandum Opinion in United States v. Brown Shoe Company, Inc., G. R. 
Kinney Co., Inc., Civ. No. 10527(2) (E. D. Mo.), CCH 1956 Trade Cases par. 68,244. 


4 Order in United States v. Hilton Hotels Corp., Civ. No. 1889-55 (D. D. C.) 
Sept. 20, 1955. 


5 Orcer in United Statcs v. Continental Can Co., Civ. No. 112-387 (S. D. N. Y.) 
Sept. 13, 1956. 


6 Pillsbury Mills; FTC Docket No. 6090, June 16, 1952. 
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should, Section 7 apply to so-called conglomerates? How does that 
provision apply to acquisition, not of a dealer in an identical product, 
not of a concern from which the acquiring company regularly buys or 
to which it ordinarily sells, but to an acquisition aimed, instead, at 
diversification or, if you will, investment? 

Section 7, generally proscribes a merger where “in any line of 
commerce in any section of the country, the effect of such acquisition 
may be substantially to lessen competition or to tend to create a 
monopoly.” This provision, the 1950 House Report explains, applies 
to “all types of mergers and acquisitions, vertical and conglomerate 
as well as horizontal, which have the specified effects.” 7 

Beyond this offhand reference, the legislative history speaks no 
more: Nowhere does Congress explain what it meant by “conglomer- 
ate.” 

This omission leaves us free to walk where Congress feared—or 
perhaps forgot—to tread. For example, some have defined “con- 
glomerate” as involving a horizontal merger between geographically 
non-competing firms. Thus defined, purchase by a theatre chain with 
outlets in “‘closed” towns of another with outlets in “open” towns 
would, since neither has outlets in the same town, be a “conglomerate.” 
Nonetheless, such a merger, as Griffith makes clear,® by increasing 
“open” town theatre owners’ leverage vis-a-vis distributors or pro- 
ducers could spell a significant competitive advantage over their 
“open” town exhibitor competitors. As a result, Section 7 might come 
into play. 

Another approach to definition of “conglomerate” is, as one 
learned professor did, to define it out of existence. As he put it: ? 


. . . Where a business concern buys out a firm producing an 
altogether unrelated product, one which is neither competing, 
nor a raw material for its own product, nor a commodity into 
which it is to be embodied; . . . there is no competition between 
them to be extinguished, nor the possibility of fewer alternatives 
for any customers or suppliers anywhere. . .. Whatever the reason, 


7 H. Rep. 1191, 81st Cong., 1st sess. (1949), p. 11. 
8 United States v. Griffith, 334 U. S. 100 (1948). 


9 M. A. Adelman, “Acqu‘re the Whole or Any Part of the Stock or Ascets of 
Another Corporation,” American Bar Acsn., Proceedings at Annual Meeting, 1953, 
pp. 120-121. 
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if the markets are separate, then by definition ownership of firms 
in both can have no effect on either. Perhaps Congress intended 
to stop conglomerate mergers but their act does not... . 


This circular approach may be deficient on three scores. First, 
granted to Congress is not even the charity of minute design. For 
by defining “conglomerate” as having no competitive effect in any 
market, neither standard of Section 7 could possibly apply. Thus 
defined, Congress’ effort to cover “conglomerates” is not only fruitless 
but, second, redundant. For then every stock conglomerate at least 
would fall within Section 7’s investment proviso’s exemption for “cor- 
porations purchasing . . . stock solely for investment and not using 
the same . . . to bring about . . . the substantial lessening of competi- 
tion.” Finally, this non-competing, non-component definition skips 
over, apparently, at least, one prime rationale for the inclusion of 
“conglomerates’—the inadequacy of the traditional product basis 
alone for appraising an acquisition’s effects. 

It is this inadequacy, I suggest, that may well have prompted 
Congressional reference to “conglomerates.” Generally, of course, 
production or distribution of identical goods is the unifying force 
for most business. Equally true, however, other enterprises deal in 
goods, not physically identical, but related mainly by their sales to 
like customers for like uses. And still other businesses; focus more 
broadly not on related products, but on a particular industrial or 
marketing technique. 

A business, for example, may have skills in operation of science 
research laboratories, as well as those business strategies effective 
in exploiting profitable patent rights. Over time it may substantially 
alter the commodities it produces, the process by which it produces 
them, and the customers it services. Coherence stems nonetheless 
from its ability to continue the flow of new and profitable inventions. 

Another example is the limited price variety store. The goods 
sold there have no common origin or destination, and if they have 
common wholesale distributive channels, this is the consequence, 
rather than the cause, of the fact that these goods are brought to- 
gether in particular retail establishments. The prime unifying influ- 
ence thus appears to be not like products, not like buyers or sellers, 
but simply a common marketing means for supplying numerous cus- 
tomers with convenient goods at low prices and low markups. 
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Against this background, I suggest, Congress’ inclusion of “con- 
glomerates” did not aim to encompass a category of mergers other 
than horizontal and vertical. Instead, Congress intended merely to 
ensure coverage of mergers between companies without traditional 
product, source of supply, or customer identities. Included as well, 
then, is any sort of inter-product competition the elimination of 
which may produce those market effects Section 7 proscribes. 

This admonition to look beyond physical product similarities 
gains meaning in light of the Supreme Court’s recent Cellophane 
decision. There the Court upheld the findings below that “the ‘[g]reat 
sensitivity of customers in the flexible packaging markets to price 
or quality changes’ prevented du Pont from possessing monopoly 
control over price.” 7° 

Accordingly, the Court concluded “that cellophane’s interchange- 
ability with . . . other materials . . . suffices to make it a part of this 
flexible packaging material market.” ™ 

The majority’s beginning point was: “Illegal power must be 
appraised in terms of the competitive market for the product.” ™ 
The Government’s “charge,” in the language of the Court, was 
“monopolization of cellophane. The defense that cellophane was 
merely a part of the relevant market for flexible packaging materials.” 
Deciding “what is the relevant market for determining the control 
of price and competition,” the Court reasoned, “no more definite 
rule can be declared than that commodities reasonably interchange- 
able by consumers for the same purposes make up that ‘part of the 
trade or commerce,’ monopolization of which may be illegal.” *% 

Applying that test to the facts at bar, the Court deemed most 
relevant “the use or uses to which the commodity is put.” ** Though 
the Court conceded that cellophane “differs from other flexible 
packaging materials,” ** it noted that cellophane “has to meet com- 
petition from other materials in every one of its uses.” *© Moreover, 


10 United States v. E. I. du Pont de Nemours & Co., 351 U. S. 377, 400. 
11 Jbid., p. 400. 
12 Jbid., p. 393. 
13 Ibid., p. 395. 
14 [bid., p. 396. 
1S Jbid., p. 397. 
16 Ibid., p. 399. 
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the Court emphasized, “a very considerable degree of functional 
interchangeability exists between these products.” '* Accordingly, 
ruling against the Government, the Court held that, for Section 2 
purposes, the relevant 


market is composed of products that have reasonable 
interchangeability for the purposes for which they are pro- 
duced—price, use and qualities considered. While the applica- 
tion of the tests remains uncertain, it seems to us that du Pont 
should not be found to monopolize cellophane when that prod- 
uct has the competition and interchangeability with other wrap- 
pings that this record shows.'® 


With that conclusion, the dissent disagreed. As Chief Justice 
Warren put it: “We cannot agree that cellophane . . . is ‘the self- 
same product’ as glassine, greaseproof and vegetable parchment pa- 
pers, waxed papers... and other films.” ?° “If the conduct of buyers 
indicated . . . [these other wrappings] were actually ‘the selfsame 
products’ as cellophane,” the Chief Justice reasoned, “the qualitative 
differences . . . would not be conclusive. But the record provides 
convincing proof that businessmen did not so regard the products.” 
“We cannot believe,” the dissent went on, “that buyers, practical 
businessmen, would have bought cellophane in increasing amounts 

. if close substitutes were available at from one-seventh to one-half 
cellophane’s price.” 7° Accordingly, the dissent concluded: 


. the record shows conclusively that cellophane is the rele- 
vant market. Since du Pont has the lion’s share of that market, 
it must have monopoly power. .. . This being so, we think it 
clear that, in the circumstances of this case, du Pont is guilty of 
“monopolization.” 7? 


Thus viewed, the difference between the majority and dissent, 
however basic, was rationalized by divergence, not on the law, but 


17 Ibid., p. 399. 
18 Ibid., p.°404. 
19 Ibid., pp. 414-415. 
20 Ibid., pp. 416, 417. 
21 I[bid., p. 425. 
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on its application to the facts. The majority reasoned that “{i]n 
determining the market under the Sherman Act, it is the use or uses 
to which the commodity is put that control.” ?* While the dissent 
placed greater emphasis on price differences as a limit on substitute 
uses, it apparently agreed that the essential test is “how” businessmen 
use or “regard” the products.** 

Just what, you may ask, is the relevance of this Sherman Act 
Section 2 case to Clayton Act Section 7? In reply, I suggest that 
Cellophane’s focus on competing end uses for demarking relevant 
markets may be useful in applying Section 7 to “conglomerates.” 
True, Congress required proof of lesser injury to violate Section 7 
than to transgress the Sherman Act. Equally true, however, this 
lesser standard of injury must be gauged in carefully-defined markets. 
And though Section 7 market definitions must be geared to those 
prospective effects the Clayton Act proscribes, much the same tech- 
nique for gauging relevant markets may be useful under both statutes. 

Let me explain what I mean: None now challenge, as the Senate 
Report on the 1950 amendment puts it, that Section 7’s intent “is to 
cope with monopolistic tendencies in their incipiency and well before 
they have attained such effects as would justify a Sherman Act 
proceeding.” ** With this goal in mind, the House Report empha- 
sizes, it is “unnecessary for the Government to prove that the acquir- 
ing firm had engaged in actions which are considered to be unethical 
or predatory, or to show that as a result of a merger the acquiring 
firm had already the power to destroy or exclude competitors or fix 
prices.” 2* Moreover, that Report goes on, Section 7 is “intended to 
permit intervention in . . . a cumulative process when the effect of an 
acquisition may be a significant reduction in the vigor of competition, 
even though this effect may not be so far-reaching as to amount to” 26 
a violation of the Sherman Act. 

From this difference in standards for violation, however, it does 
not follow that relevant markets under the two acts need be differ- 


22 Ibid., pp. 395-396. 

23 Ibid., p. 414. 

24 S. Rep. 1775, 81st Cong., 2nd sess., pp. 4-5 (1950). 
25 H. Rep. 1191, 8ist Cong., 1st sess., p. 8 (1949). 


26 Ibid., p. 8. 
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ently outlined. Section 7 proscribes specified “anticompetitive effects 
in any line of commerce in any section of the country.” Amplifying 
this “line of commerce” language, the Senate Report explains 
simply: 27 


It is intended that acquisitions . . . will be unlawful if they 
have the specified effect in any line of commerce whether or not 
that line of commerce is a large part of the business of any of 
the corporations involved in the acquisition. 


Section 7 cases construing “line of commerce,” however, empha- 
size the same elements of customer practice as Cellophane does. As 
the Supreme Court put it in Jnternational Shoe, rejecting the Gov- 
ernment’s claim of illegality: 7* 


. . [T]he product of the two companies . . . , because of the 
difference in appearance and workmanship, appealed to the 
tastes of entirely different classes of consumers; . . . while a 
portion of the product of both companies went into the same 
states, in the main the product of each was in fact sold to a 
different class of dealers and found its way into distinctly sepa- 
rate markets. 


Further suggesting that Section 7’s “line of commerce” language 
was meant to import no different technique for definition of “market” 
is the treatment accorded the different language of Sections 1 and 2 
of the Sherman Act. Section 2 of the Act (unlike Section 1) specifies 
that it applies to offenses affecting “any part of the trade or com- 
merce among the several States, or with foreign nations.” In fact, 
Section 1 has been applied to competitive restraints in markets de- 
fined in exactly the same way as are “markets” under Section 2. 
Some once urged that Section 2’s words “‘any part” of trade or com- 
merce refer merely to any more than de minimis amount of business. 
But the concept of “the market” is not brought into the antitrust 
laws by the words “any part” in Section 2 any more than it is by 
Section 7’s “line of commerce” phrase; rather, it is integral to the 
basic concept of undue restraint and “monopolization,” and the 


27 S. Rep. 1775, 81st Cong., 2nd sess. (1950), p. 5. 
28 International Shoe v. Federal Trade Commission, 280 U. S. 291, —— (1930). 
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ideas of competition and monopoly on which they rest. Thus, Section 
2 of the Sherman Act deals with monopolizations affecting markets 
which constitute “any part” of the trade or commerce covered by 
the Act. And, in like fashion, Section 7 treats probable restraints 
via merger affecting any market which constitutes any “line of com- 
merce in any section of the country.” 

From all this, then, I suggest that many of the same techniques 
for delimiting relevant markets may be useful under both the Sher- 
man Act and the Clayton Act Section 7. In short, though the injury 
the two acts proscribe differs in substantial degree, the technique 
for marking out those areas within which that injury must be felt 
need not. 

A case in point is this Department’s recent complaint against 
Continental Can and Hazel-Atlas. At the outset that complaint 
explains that “defendant Continental is engaged in the manufacture 
and sale of a variety of containers and related items including cans 
and other metal containers; plastic, fibre and paper containers.” 
In point of fact, the complaint goes on: “Continental is the second 
largest manufacturer of metal cans in the United States and manu- 
factures and sells in excess of 30 per cent of the metal cans sold in 
this country.” As for Hazel-Atlas, the complaint alleges: ‘“Hazel- 
Atlas is the largest manufacturer of wide mouth glass bottles and the 
second largest manufacturer of all glass bottles in the United States.” 
In short, apart from what the complaint calls “crowned caps”— 
known to us as bottle tops—the defendant companies make products 
which physically at least are different. 

It is here that Cellophane’s emphasis on competing end uses 
comes into play. For defendant Continental’s cans, the complaint 
explains, “are sold for use in the canning and packaging of foods, 
beer, beverages, drugs, cosmetics, chemicals, paints and oils, deter- 
gents, and other products,” and, in language almost word for word 
identical, the complaint emphasizes that the defendant Hazel-Atlas 
bottles likewise “‘are sold for use in the canning and packaging of 
foods, beer, beverages, drugs, cosmetics, chemicals, oils and preserva- 
tives, detergents and other products.” Building on this analysis, the 
complaint concludes: “Manufacturers and processors of these prod- 
ucts in many cases have a choice of the type of container they will 
use. In fact, many manufacturers and processors of the above prod- 
ucts package the same product in both plastic and glass bottles or in 
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both metal cans and glass bottles, thus permitting the purchaser and 
consumer to select the container of his choice. Metal cans and plastic 
bottles manufactured by Continental are sold by that company in 
competition with glass bottles manufactured and sold by Hazel- 
Atlas.” 

Against this background, just how does the complaint relate 
Cellophane’s analysis to those offenses Section 7 proscribes. The 
House Report on amended Section 7, recall, specifies among “various 
ways’ violations “may arise” the “elimination . . . of the competitive 
activity of an enterprise which had been a substantial factor in 
competition [and the] increase in the relative size of the enterprise 
making the acquisition to such a point that its advantage over its 
competitors threatens to be decisive.” *” ‘Tracking this legislative 
language, the complaint alleges that, since Continental and Hazel- 
Atlas are competitors, “actual and potential competition between 
Continental and Hazel-Atlas in the production and sales of metal 
cans and glass bottles will be eliminated.” As a result, the complaint 
goes on, “competition in these areas generally may be substantially 
lessened.” Beyond this elimination of a substantial competitor theory, 
the complaint alleges that “the resulting combination may have a 
“decisive advantage over its less diversified competitors and may 
result in a substantial lessening of competition or a tendency to 
monopoly, or both, in the container field.” As a result of all this, the 
complaint concludes, “Industry-wide concentration in the manufac- 
ture and sale of products in the container field will be increased.” 

From this thumbnail sketch of our Continental Can-Hazel-Atlas 
complaint emerges the essential paradox of Cellophane’s application 
to Section 7. Cellophane’s rationale is no unmixed blessing: inclu- 
sion of Hazel-Atlas and Continental in the same market, i.e., the 
container market, cuts both ways. On the one hand, inclusion of 
both in the same market enables the allegation that Continental by 
this merger acquires a substantial competitor, and thus may substan- 
tially lessen container competition generally. By stretching the market 
to include both, on the other hand, the share of each in the enlarged 
market is necessarily diminished. And so you see the very market 
analysis which enab‘es the case may complicate its proof. 


29 Hz. Rep. 1191, 8ist Cong., Ist sess., p. 8. 
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In sum, parsing this complaint, I emphasize that its allegations 
carefully avoid one anomaly the House Report’s “advantage . 
[that] threatens to be decisive” language could pose. Underpinning 
Section 7, of course, is the assumption that growih by merger, con- 
trasted to internal expansion, more likely stifles competition. This 
assumption may hold true in the purchase, as in Continental Can- 
Hazel-Atlas, of one competitor by another. Its force is less clear, 
however, in the case, for example, of acquisition by a producer in 
one market of a like producer in a different market. Suppose, to 
carry on with the example, the acquiring firm had large financial 
resources and aggressive management, while the acquired firm’s mar- 
ket was peopled primarily by sluggishly managed enterprise. In such 
a context, though the acquiring and acquired firms were in no way 
competing, new aggressive management as a result of the acquisition 
might nonetheless create in the acquired concern’s market a “deci- 
sive” advantage. 

This same decisive edge, it seems clear, might as well stem from 
the acquired concern’s disgruntled stockholders voting out their 
myopic officers. Unlike merger, however, this telling internal advan- 
tage could itself be attacked under Sherman Act Section 2 as an 
attempt to monopolize only after some showing of specific intent*® 
or, in Griffith’s language, as monopolization only after some proof 
of “purpose or intent to exercise . . . [monopoly] power.” ** In the 
latter instance, Alcoa** and United Shoe** make clear, the firm 
might, theoretically at least, escape Sherman Act “liability if it bears 
the burden of proving that it owes its monopoly solely to [among 


other things] superior skill, superior products, . . . [or] economic 
or technological efficiency .. .” 
Applying Section 7’s “advantage . . . [that] threatens to be deci- 


sive’ standard, however, the Government faces no such burden. 
Sufficient instead would be some showing that more efficient manage- 


30 American Tobacco Co. v. United States, 328 U. S. 781, at 813-815 (1946); 
Swift & Co. v. United States, 196 U. S. 375, 396 (1905); United States v. Aluminum 
Co. of America, 148 F. 2d 416, 431-432 (2d Cir. 1945); United States v. Columbia 
Steel Co., 334 U. S. 495, 531-534 (1948). 


81 United States v. Griffith, 334 U. S. 100, 107 (1948). 
32 Aluminum Co. of America v. United States, 148 F. 2d 416, 429. 


33 United Shoe Machinery Corp. v. United States, 258 U. S. 451 (1922). 
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ment stemmed from the merger and promised some decisive advan- 
tage. This possibility for penalizing efficient management alone could 
theoretically move Section 7 into direct conflict with one version of 
Sherman Act goals. Such a result, I conclude, is one devoutly to be 
avoided. 














MERGER CLEARANCE PROBLEMS 
by 


EPHRAIM JAcoBs* 


Just about two years ago I had the pleasure of speaking to you, 
then also on the subject of mergers. I commented at that time on 
the scant legal precedent available for guidance on the many im- 
portant merger issues. Since then the Department of Justice has filed 
Section 7 Clayton Act cases against Schenley Industries, Inc., Minute 
Maid Corp., General Shoe Corp., Brown Shoe Co., Inc., Hilton 
Hotels Corp., American Radiator and Standard Sanitary Corp. and 
two cases against Continental Can Co., Inc. Three of these cases 
have been terminated by the entry of consent judgments; five are 
still pending and are moving toward trial. The Federal Trade Com- 
mission has during these two years started proceedings in fourteen 
cases, in addition to the three they had previously begun. Two of 
these have been terminated by consent. 

But despite this respectable group of cases, there is scarcely more 
legal precedent today than there was then. So we, that is the 
Government as well as the private practitioners, still have difficulty 
advising our respective clients. We are still without authoritative 
answers to basic merger questions which Congressional reports, filed 
at the time of Section 7’s amendment, urged us to take into account. 
For example, we ask now as we asked then, what is an enterprise 
that has been a substantial factor in competition, so that its elimina- 
tion creates the forbidden effect? At what point does a company’s 
advantage over its competitors threaten to be decisive? What con- 
stitutes an undue reduction in the number of competing enterprises? 
What are the characteristics of relationships between buyers and 
sellers that deprive rivals of a fair opportunity to compete? 

This absence of judicial expression underscores the importance 
of your gaining insight into how the Department of Justice ap- 
proaches and analyzes merger problems and how it evaluates the 
pertinent factors. With this in mind, I will discuss the facts of two 


* Chief, Legislation & Clearance Section, Antitrust Division. 
Ed. Note: The views expressed herein are the author’s and do not necessarily reflect 
the official views of the Department of Justice. 
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proposed mergers submitted to the Department with a request for 
advance clearance. But first to refresh your recollection on the pro- 
cedures of the Department’s merger clearance program. 

Recall that in many instances the Department on its own initia- 
tive commences an investigation of proposed or actual mergers. This 
is part of its normal enforcement function. In addition it offers the 
merger clearance program. Under this, a corporation contemplating 
union with another may voluntarily submit the facts to the Depart- 
ment with a request for an advance statement of whether the Depart- 
ment would undertake to withhold proceedings in the event the 
company should proceed. If after a full examination of the facts 
and an evaluation of the probable consequences, the Department 
feels it would not take action to prevent consummation, a letter of 
clearance will be issued to the applicant. This letter generally states: 


It is the policy of the Department to consider the facts sub- 
mitted by the parties involved concerning a proposed acquisition 
and to indicate whether it would take action under the antitrust 
laws with regard thereto. On the basis of the information sub- 
mitted in this matter and the representations of the parties in- 
volved, the Department does not presently intend to take action 
with respect to the proposed acquisition. It is understood, how- 
ever, that the Department reserves the right to take action in 
the future if other evidence or subsequent developments should 
warrant it. 


On the other hand, if the Department believes the proposed acquisi- 
tion raises serious questions under the antitrust laws, or may result 
in a violation, the applicant will be advised that the Department 
cannot undertake to withhold proceedings, substantially as follows: 


On the basis of the information you have submitted, it 
would appear that the proposed acquisition, if consummated, 
may result in a violation of the antitrust laws. For this reason, 
the Department cannot undertake to withhold proceedings in 
the event this acquisition is completed. 


I emphasize that in considering applications for clearance the Depart- 
ment usually relies solely on the information submitted by the appli- 
cants and on whatever other information may be available in govern- 
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mental files. The request for clearance is generally submitted in 
confidence, and no full field investigation is made. 

From this brief description of the merger clearance program, let 
us move to a discussion of two cases actually submitted. 

The first case was one on which clearance was denied; the appli- 
cant was advised that the proposed acquisition might result in a vio- 
lation of the antitrust laws, and the Department could not undertake 
to withhold proceedings. It presented strictly a horizontal problem, 
the kind that might have been subject to pre-amended Section 7. 
The proposed acquiring and acquired companies made substantially 
the same product (let us merely identify it as a piece of machinery) 
and sold it in the same markets to the same classes of customers. 
There was at least a steady demand, and perhaps an increasing 
demand, for the product. 

The acquiring company was highly diversified, with total assets 
of about $1 billion and total net sales a little higher. Its sales of 
the relevant product were approximately $12 million. The acquired 
company was much smaller and its approximate $3 million sales of 
the relevant product constituted a substantial part of its entire busi- 
ness. 

There were numerous companies in the business. Only a few, 
however, including the acquiring and acquired, were true manu- 
facturers. Most of the others purchased various components and 
performed primarily an assembly and installation function in geo- 
graphically limited territories depending upon their locations. The 
statistics reflected the following industry percentages: 


Company No. 1 ........... approximately 40% of the industry 
Acquiring Co. .............-.. « 16% « « a 
Acquired Co. ..............-. «“ 4% « « ve 
Company No. 4 ............ “ 3% « « R 
Company No. 5 ............ «“ 1.6% “ « iM 
Company No. 6 ............ «“ 15% « « ee 


Only five other companies had as much as 1% of the total business, 
and there were many who shared in the remaining 25% (approxi- 
mate). 

We obtained a list of 38 projects on which many companies had 
submitted bids. The acquiring and acquired companies had bid on 
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each project, and each was successful in several instances. Thus, 
they were after the same business. 

There were no facts to suggest the applicability of the “failing 
company” doctrine. The acquired company had been holding its 
position through the years, as had most of the other smaller companies 
in the industry. 

The acquiring company had made prior acquisitions in this very 
field. Its stated purposes for this particular acquisition were to obtain 
the services of a large number of well-trained personnel; to obtain 
additional production facilities; and to strengthen its competitive 
position vis-4-vis the number one company in the industry. 

In summary, the second company in the industry would have 
acquired the third; actual competition between the two would have 
been eliminated; the independent competitive activity of a significant 
company (4% of the industry) would have been eliminated; the 
acquiring company’s number two position in the industry might 
have been enhanced initially by 4%; two companies would have 
had approximately 60% of the total business; the number three 
company after the acquisition would have had only 3%; the remain- 
ing competitors would have had considerably less and were relatively 
minor; the acquiring company had an acquisition history; it was 
very diversified, whereas nearly all of its smaller competitors were 
not; one of the reasons given for the acquisition, that it would enable 
the acquiring company to compete more effectively with the number 
one company, suggested that smaller competitors might in turn be 
placed at a greater competitive disadvantage. 

These, principally, were the facts upon which we based our con- 
clusion that this proposed acquisition might result in a violation of 
the antitrust laws (Clayton Act, Section 7). Remember, we made no 
independent field investigation; we interviewed no competitors. This 
was a confidential submittal. We had to rely on, and draw conclu- 
sions from, only the information supplied to us or available from 
Government sources. 

The second case involved a vertical integration problem; the 
companies were not competitors but were, rather, in a seller-buyer 
relationship. Under pre-amended Section 7 there would not have 
been the requisite lessening of competition between the acquiring 
and acquired companies. But under amended Section 7, inquiry 
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into the probabilities of the vertical relationship is required. Here, 
again, clearance was denied. 

The proposed acquiring company, in sound financial condition, 
manufactured consumer and non-consumer products with total sales 
of approximately $150,000,000 and assets of $125,000,000. It had 
excellent research facilities, was an accepted leader in many of its 
fields of operation, and contemplated additional growth resulting 
from the development of new products. It produced products X, Y 
and Z which were raw materials used by others to make finished 
products. 

The proposed acquired company, also financially sound, had 
sales of over $200,000,000 and assets approximating $190,000,U00. 
It, too, was an important factor in its several fields. It manufactured 
among other things products X’, Y’ and Z’, of which X, Y and Z, pro- 
duced by the acquiring company, were essential ingredients. The 
relationship, in summary, was that the acquiring company produced 
X from which the acquired made X’; the acquiring produced Y from 
which the acquired made Y’; and the acquiring produced Z from 
which the acquired made Z’. 

First let us examine the facts of X and X’. The acquiring com- 
pany was one of two producers of X, each having 50% of the pro- 
duction. The other producer, however, utilized its total amount of 
X in its own production of X’ and made none available on the open 
market. Therefore, the acquiring company was the only source of 
supply of X for all other manufacturers of X’ and there was no indi- 
cation that any other producer planned to enter the field. 

There were approximately 20 manufacturers of X’ and one of 
these was the acquired company. This company was the third largest 
producer of X’, having about 20% of the industry sales. At the time 
of the proposed acquisition the acquired company was purchasing 
about 40% of the acquiring company’s production of X. Thus, we 
would have had a combination between the only independent source 
of a raw material and the third largest producer of the product made 
from the raw material; about 19 other companies, competitors of the 
acquired company, would thereafter be completely dependent upon 
one of their major competitors for their source of raw material. 

The pattern as to Y and Y’ was almost the same. In this instance, 
however, the acquiring company controlled 75% of the production 
of Y, with one other company having 25%; but this 25%, as in the 
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case of X, was not available to purchasers on the open market. There 
were about 16 producers of Y’, each dependent upon the acquiring 
company for its raw material. The acquired company was one of 
the 16 producers of Y’. It was the second largest producer of Y’, 
having about 25% of the total industry. Here, then, we would 
have had the leading producer of Y with 75% of the market, com- 
bining with the second largest producer of Y’; and 15 other pro- 
ducers of Y’ would again be dependent upon one of their largest 
competitors as the sole source of their raw material. 

The pattern as to Z and Z’ was different as to one basic essential. 
Whereas there were only two producers of Z, and the acquiring 
company had 75% of the market, the other producer of Z, with 
25%, did sell its production of Z on the open market. There were 
about 40 producers of Z’ and the acquired company ranked second, 
having about 25% of the industry. This had increased from 16% 
in two years. It purchased 60% of its requirements of Z from the 
acquiring company, and 40% from the other producer of Z. 

There were several other aspects of this case. For example, al- 
though I have previously stated that the acquiring and acquired 
companies were not in competition with each other, the acquiring 
company had recently announccd its intention of moving into a new 
field which would have made it competitive with the acquired com- 
pany. It already produced the raw materials it would need in the 
new field. We took this into account, but it was principally because 
of the vertical relationships discussed above that we felt we could not 
give clearance to the proposed merger. Again, we conducted no 
independent field investigation. 

I should mention that the two proposed mergers I have discussed 
were never actually consummated. The companies apparently de- 
cided not to proceed in the face of our unfavorable letters. 

If you do not agree with the conclusions the Department reached 
in the two cases I discussed, it probably emphasizes that you subject 
yourself to certain hazards when you submit a request for clearance. 
If from your own analysis you recognize the merger as borderline, or 
if you have substantial doubts as to its legality, the Department will 
very likely feel the same way about it and you will receive an unfavor- 
able letter. At that point, if your client is the bold type inclined to 
enjoy a small risk, he may seek your advice on whether he should 
proceed with the merger regardless. You will then have to decide 
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whether you think the Department actually will file a suit if you go 
ahead with the merger; whether the unfavorable letter was just a 
gesture designed to stop the merger; whether the Department would 
have moved against the merger on its own initiative if you had not 
called attention to it by requesting a clearance. 

I must admit, to be candid, that I know of occasions, admittedly 
few, when unfavorable letters were written, the mergers were sub- 
sequently consummated, and the Department took no further action. 
Perhaps this should not be. Perhaps the Department should not send 
an unfavorable letter unless it firmly intends to file suit if the merger 
proceeds. The fact is, however, that a decision to sue or not to sue 
is not necessarily based on the same factors as a decision to clear 
or not to clear. As you know, orderly and effective administration 
of the enforcement function demands selectivity in the prosecution 
of cases, and such factors as the availability of funds and personnel 
are vitally important. The number of lawyers who may be assigned 
to Section 7 Clayton Act enforcement depends to some extent on 
enforcement needs elsewhere; an intelligent balancing of priorities 
must be attempted. A merger submitted for clearance might be one 
on which the Department, for various reasons, might not have con- 
ducted a full field investigation on its own initiative. 

I cannot summarize, with any measure of assurance as to their 
importance or validity, the factors that make these borderline or 
“tough” clearance cases: i.e., the cases on which the Department 
might deny clearance but might not file suit to back up its denial. 
However, I will mention a few situations which contain elements 
that might lead to this result. 

First, when the merger itself is a significant one but the acquired 
company has a serious financial problem which, though not critical 
enough to qualify it as a failing company, would nevertheless create 
obstacles should we institute proceedings. 

Second, when the merger itself is a significant one but the ac- 
quired company is a closely held family corporation, the last compe- 
tent male member of the family is on his death bed, the rest of the 
family wants out, unsuccessful efforts have been made to sell to several 
other companies before the acquiring company has been approached, 
and it is represented that liquidation of the company might be the 
only reasonable alternative. 
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Third, when the merger itself is borderline, but the acquiring 
company has a long acquisition history. I recall one instance where 
the applicant for clearance had made about 30 prior acquisitions 
and had announced its intention of making three additional ones 
during the succeeding few months. We did not desire, by writing 
a clearance letter, to place our imprimatur of approval on this long 
acquisition record. 

Fourth, when the merger itself is borderline, but it occurs in an 
industry characterized by mergers and rapidly moving toward great 
concentration. 

Fifth, when the merger itself is borderline, but the acquiring 
company is an industrial giant moving into an industry of pygmies. 
Here, again, we might not want to encourage a move that might 
make it tougher for the small competitors. 

I have mentioned these five situations only as possibilities, and 
I hope you will not place undue reliance on my comments. I can 
make no promises. 

Bearing on this question of “will or will not the Department file 
suit” we recently had an interesting experience. One company, with- 
in six months, had submitted three requests for clearance. Each of 
these was handled by a different lawyer in my Section, although 
they all crossed my desk. On each we refused to give clearance, but 
the letter in each case was slightly different. The first letter said that 
on the basis of the information submitted it would appear that the 
proposed acquisition, if consummated, “would raise serious ques- 
tions under the antitrust laws.” The second letter stated, after the 
introductory language, that the proposed acquisition “may result 
in a violation of the antitrust laws.” The third letter stated that the 
proposed acquisition “will result in a violation of the antitrust laws.” 

After he received the last letter the lawyer for the company came 
in, armed with all three letters, told us he was confused and asked 
in desperation, “Which one of these mergers can we safely go ahead 
with?” Seriously, this difference in language is not of great signifi- 
cance and I would not try to second guess the Department. At most 
it might reflect a shading in the thinking of the particular lawyer 
handling the matter. 

We will be happy to entertain requests for clearance from any 
of you who still have the courage to submit them. And we will try 
to give you fast service. 











A COMMENT ON THE PROPOSED 
NOTICE LEGISLATION 


by 


Joun W. Rieu, Jr.,* and DeForest Bittyou** 


Ordinarily when parties enter into a business agreement 
outside the realm of public utilities, legislative action which 
qualifies their rights to terminate or renew the agreement in 
the manner provided by this legislation would be considered an 
unwarranted intrusion by the Federal Government into an area 
traditionally reserved to private enterprise. Therefore, this bill 
represents a new departure in the exercise of Federal author- 
ae 


Those words, contained in the Statement released by the President 
on August 8, 1956, when he signed the Automobile Dealer Franchise 
Act, indicate that the political philosophy of this Administration 
recognizes that the intrusion of the Federal Government into the 
area of agreements between private parties is something that, while 
customary in the field of public utilities, should take place in other 
fields only in the presence of unusual circumstances. 

It is hard to reconcile that political philosophy with the expres- 
sion by Assistant Attorney General Hansen, in an address on No- 
vember 13, 1956, before The Association of the Bar of the City 
of New York,’ that the Department of Justice intends to renew at 
the forthcoming session of Congress its request for legislation requir- 
ing that most types of businesses give advance notice of various 
transactions to the Department of Justice and to one or more Federal 
agencies. 

The casualness with which the Department has expressed its in- 
tention, indicates that so far as the Department is concerned such 
legislation is so meritorious that only the barest justification or ex- 
planation is necessary. Those who are presently aware of the import 


* Professor of Law, Southern Methodist University School of Law; Member of 
the Illinois, Michigan, New York and Texas Bars. 


** Member of the New York Bar. 


1 Published as Hansen, Current Programs and Policies of the Antitrust Division 2 
Antitrust Bulletin, October, 1956, pp. 99-110. 
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of such legislation are disturbed by the situation. Those members of 
the business community who are not yet aware of its full import 
will derive little comfort when they realize its impact on the day to 
day activities of American business. 

A brief review of the prior history of this legislative proposal 
demonstrates in convincing fashion some of its shortcomings. At 
hearings held in January, 1956, before the Antitrust Subcommittee 
(the Celler Subcommittee) of the House Judiciary Committee,? ten 
witnesses appeared and all but two supported the proposal. As a 
result of those Hearings and the ensuing Report,® the House in 
April, 1956, without dissenting vote and under suspension of the 
Rules, passed H. R. 9424, in the form supported by the Department 
and the FTC, requiring that advance notice of various types of 
transactions be given to the Department of Justice and to one or 
more additional Federal agencies. 

In the course of Hearings held in late May and early June, 1956, 
before the Subcommittee on Antitrust and Monopoly (the O’Ma- 
honey Subcommittee) of the Senate Judiciary Committee,* it became 
apparent that those Government officials who had urged the House 
to enact such legislation had not understood the import of the 
measure. When the Chairman of the FTC appeared before the 
O’Mahoney Subcommittee, he acknowledged that the Bill that passed 
the House would apply to countless insignificant transactions and 
that there was much to be done in the way of amendments to the 
measure.* A letter of Secretary of Commerce Weeks presented at 
those Hearings deprecated H. R. 9424 as inviting “unnecessary and 
unwarranted government interference with necessary and desirable 


2 Hearings before the Antitrust Subcomm’ttee of the House Judiciary Committee 
on H. R. 6748, H. R. 7229 and H. R. 8332, 84th Cong., 2d Sess. (1956), hereinafter 
referred to as the Houze Hearings. 

3 H. Rep. 1889, 84th Cong., 2d Sess. (1956), hereinafter referred to as the House 
Report. 

4 Hearings before the Sutcommittee on Antitrust and Monopoly of the Senate 
Judiciary Committee on S. 3341, S. 3424 and H. R. 9424 (1956), hereinafter referred 
to as the Senate Hearings. 

The Senate Hearings resulted in S. Rep. 2817, 84th Cong., 2d Sess. (1956), here- 
inafter referred to as the Senate Report. 

At the Senate Hearings more than 30 witne-ses appeared and most expressed 
serious reservations about notice le-izlation, its philocophy as well as its technical 
features. 


S Senate Hearings, p. 261. 
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business transactions.” © Judge Barnes did propose, on behalf of the 
Department, so-called “perfecting amendments” to H. R. 9424, 
which amendments, he indicated, would “go a long way toward 
meeting many of the objections thus far offered to the pre-merger 
notification provisions.” 7 

Since the House Bill, with such “perfecting amendments” is 
known to have the support of the Department, it will be referred 
to in this Comment as the Proposal. For convenience, a copy of the 
Proposal is attached hereto as Appendix A. 


NoTIFICATION LEGISLATION AND Pusiic Utitiry REGULATION 


The House Report on H. R. 9424 asserted that it was clear that 
“a transaction which is not in essence a merger or its equivalent is 
not subject to advance notification.”* In so writing, the House 
Committee failed to understand the import of H. R. 9424, for its 
terms were hardly limited to mergers. By the terms of H. R. 9424 
“No corporation subject to the provisions of this Act [#.e., the Clay- 
ton Act] shall acquire, directly or indirectly, the whole or any part 
of the stock, other share capital or assets of one or more corporations 
engaged in commerce . . .” The Proposal, in being applicable to 
every “corporation subject to the provisions of [the Clayton Act],” 
is probably applicable to most corporations doing any substantial 
business in the United States with the exception of those very few 
categories having specific antitrust exemptions granted by statute. 

Since the language of the Proposal applies to the acquisition of 
assets, as well as stock, it encompasses transactions carried on daily 
by the corporations of this country. A witness at the Senate Hear- 
ings presented the following impressive list of transactions encom- 
passed within the terms of H. R. 9424: ° 


1. Transactions (including mergers, sales of assets, dissolu- 
tions, spin-offs and split-offs) involving corporations in the 
same corporate family, whether the corporations involved are 


6 Senate Hearings, p. 460. 
7 Senate Hearings, p. 168. 
8 Hou-e Report, p. 6. 


9 Senate Hearings, pp. 407 et seq. 
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parent and wholly owned or partly owned subsidiaries, or be- 
tween two or more subsidiaries of the same parent; 


2. Mergers with a wholly owned subsidiary where the sole 
or principal purpose is to effectuate a recapitalization, to alter 
the rights of security holders, to change a corporate name, or to 
change the state of incorporation; 


3. Public sales to corporations of equity securities or corpo- 
rate assets, even though it is a foreclosure sale under a mortgage 
or some other security agreement, or is a sale by the Attorney 
General of equity securities vested under the Trading With the 
Enemy Act (such as the stock of General Aniline & Film Corp. 
now held by the Attorney General) ; 


4. Steps in the consummation of a judicially supervised re- 
organization (under the Bankruptcy Act, sec. 122a of the New 
York Real Property Law, or other State law) utilizing the 
device of merger, sale of assets, or dissolution; 


5. Steps in financing or borrowing transactions, such as 
the acquisition by a corporate trustee of title to equity securities 
or corporate assets to effectuate a mortgage or pledge; 


6. Intercorporate sales of assets not constituting “stock in 
trade sold or held for sale by a corporation in the ordinary 
course of business,” such as: 


Buildings constructed or equipment manufactured to specifi- 
cations of the buyer; 


Sales of securities (such as Government notes and bonds, 
corporate debt and equity securities) theretofore held by the 
seller as current assets or as treasury securities; 


Sales of accounts receivable to factoring and other organi- 
zations; 


Sales and leasebacks of real property, whether the sale is 
to an insurance company, a charitable corporation, or any 
other corporate investor; 


Sales of operating equipment (such as automobiles, rolling 
stock, and machinery) in conjunction with a simultaneous 
leaseback from the buyer; 
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Basket sales of mortgages by a mortgage company to a bank; 


Sales of oil production payments, timber production pay- 
ments, or other interests in real estate; 


Sales of obsolete equipment (such as the disposition of used 
equipment at the completion of a construction project or 
the sale by airlines of aircraft rendered surplus upon the 
acquisition of new aircraft); and 


Barter transactions (such as the impending exchange of the 
Hotel New Yorker for a hotel in California and cash, or the 
exchange in times of material shortage of steel ingot for 
Pipe) ; 

7. Transactions that are ordinary consequences of security 
ownership by a corporation (including investment companies, 
institutional investors, or charitable corporations) which ordi- 
narily have no relationship to a merger or its equivalent, such 
as: 


The acquisition of equity securities by purchase at private 
sale or on the market, gift, stock dividend, or stock split; 


The exercise of a right to exchange convertible debt securi- 
ties for equity securities or as the result of the exercise of 
subscription rights; and 


The acquisition of equity securities or property as the result 
of corporate dissolution, spin-off, or split-off; 


8. Normal methods of exploiting resources, new processes, 
or products by the creation of a corporation (either alone or in 
a joint venture with others) and supplying it with capital; 


9. Acquisitions by an issuer of its own shares for any pur- 
pose, including acquisitions of preferred stock pursuant to sinking 
fund requirements, acquisitions of equity securities for use in 
connection with employees’ stock purchase plans or for the 
purpose of reducing the amount of outstanding shares; and 


10. Acquisitions by a corporate underwriter of equity securi- 
ties in the ordinary course of an underwriting, whether or not 
the shares taken are immediately distributed to the public or 
are held by the corporate underwriter for its own account. 
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Only a limited number of these transactions would have been 
excluded from the scope of the Bill by the so-called “perfecting 
amendments” offered by the Department, and not even all of those 
exclusions were deemed acceptable by the O’Mahoney Subcommittee. 

Although it may not occur to most readers that the provisions 
of the Clayton Act are applicable to corporations that are not en- 
gaged in business for profit, since the Clayton Act does not provide 
an exception as to such corporations the very breadth of the Proposal 
would result in the Proposal being applicable to the acquisition of a 
ball park by a charitable organization, or the acquisition of corporate 
stock by an educational institution, or the purchase and leaseback 
of real property by a charitable or religious corporation.’® 

The dragnet effect of the Proposal on transactions, completely 
devoid of competitive significance, cannot be dismissed on the ground 
that it is perhaps only the result of imperfect draftsmanship that 
can be cured at later steps in the enactment process. The Chairman 
of the FTC, testifying before the Celler Subcommittee on January 
16, 1956, recognized the sweeping character of the legislation and 
indicated that business men should be willing to meet its require- 
ments. As he put it: 


The first thing I would like to touch upon is this problem 
of pre-merger notification. . . . There is no place in this country 
where you can get definite and adequate information about 
mergers that are going on. You read about them in the papers 
and go about and hunt them down and go out and find the 
facts as best you can. It seems a bit unusual, in view of the 
fact that in so many phases of our economic and our social life 
generally, before we take some important step we are required 
to contact someone in the Government and at least give him 
the facts about what we intend to do. For example, the person 


10 It should te apparent that these are not unlikely possib'lit'es when it is realized 
that the University of Chicago once owned all of the stock of Encyclop2dia Britannica, 
Inc.; that New York University once owned all of the stock of Mueller Macaroni 
Company; that the Knichts of Columbus, a Connecticut corporat’on, owns the 
ground on which Yankee Stadium is located; and that Columbia Univers'ty owns 
the ground on which Radio C'ty is located. It is also worth noting that Samuel 
Cardinal Stritch, Archb‘shop of Chicago, is recognized as a corporation sole in III‘nois 
and throuzhout the United States and substantial amounts of property are owned 
in that capacity. 
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who wishes to operate a busline or go hunting, or I might sug- 
gest even get married, must contact someone and furnish some 
information as a basis upon which his request is made. Now, 
the law should require a definite and certain notification in 
certain cases, and it should not merely be that they must tell 
the Government that they propose to merge. They should be 
required to furnish certain information." 


It is this attitude that prompted Professor Oppenheim, Co- 
Chairman of the Attorney General’s National Committee to Study 
the Antitrust Laws, when testifying before the Celler Subcommittee, 
to assert that such legislation really is a revolutionary venture in a 
Government such as ours in that it requires private enterprises having 
none of the attributes of public utilities constantly to give advance 
reports to the Government of transactions which have traditionally 
been free from Government restrictions.‘* The Proposal prompted 
the House of Delegates of the American Bar Association to disap- 
prove and oppose “any requirement for any form of Government 
approval as a prerequisite for the consummation of any merger or 


acquisition of stock or assets.” ** 


A Few EXAMPLES OF THE SHORTCOMINGS OF THE PROPOSAL 


The 90-Day Notice Requirement 

The requirement that notice be given 90 days before the proposed 
acquisition has been the source of pointed criticism by those business 
men who have considered the Proposal. They have pointed out that 
the requirement that 90 days’ advance notice be given is highly 
unrealistic because the terms of most sizable transactions are such 
that a 90-day standstill period is not available. Once most sellers 
have agreed to the terms of a proposal for the sale or disposition of 
corporate assets, they are generally quite anxious to proceed promptly 
with its consummation and become impatient of delay. Most persons 
acquiring sizable properties are of like mind for the period of delay 
is merely an open invitation to competitors to conduct raids on 


11 House Hearings, p. 22. 
12 House Hearings, pp. 147 et seq. 


13 Senate Hearings, p. 179. 








202 THE ANTITRUST BULLETIN 


customers and employees during any standstill period when they are 
most prone to the blandishments of competitors. 

The formulae for most sizable transactions are closely related to 
the very same factors that have some bearing on the distribution of 
securities, such as domestic and international market conditions and 
the current status of securities prices. During a 90-day period, great 
changes can take place as to such matters and the circumstances 
that once made a transaction appear to be desirable can, in the light 
of hindsight, make it far less attractive. 

In addition, most transactions, except the very largest ones, can 
be carried out only in an environment of well-maintained secrecy. 
Leaks at the wrong time as to the conduct of negotiations and the 
formula on which the negotiations are being carried on only serve 
to disrupt a transaction. Notwithstanding the exercise of the utmost 
discretion on the part of Government officials, it seems inevitable 
that if matters remain in the domain of one or more Government 
agencies for as much as 90 days leaks are bound to take place and 
the consummation of transactions that have been carefully nurtured 
will be threatened. 

The promise of the adoption of waiver rules to adjust the hard- 
ships inherent in notification and waiting requirements has been 
invoked by the Department and by the O’Mahoney Subcommittee 
as a possible answer to the drawbacks of notification and a 90-day 
wait. That hardly seems to be an adequate answer because it leaves 
in the hands of administrators authority and discretion to be exer- 
cised in particular cases. The continued avowal of the proposition 
that the significance of an acquisition may be determined only by an 
analysis of its overall economic effect makes it difficult to envisage 
significant instances in which administrators might be willing to 
waive a 90-day statutory waiting period. 


The Effect of the Proposal on One Industry: 
The Independent Producers of Oil and Gas 


There are in this country many types of businesses where a day- 
to-day occurrence is the acquisition or disposition of corporate assets 
or stock and where the effect of H. R. 9424 could be devastating. 
One of these is made up of independent producers of oil and gas, 
who are reported to be responsible for 75% of all discovery wells 
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and for 40% of the total annual production. It is common for oil 
and gas producers to own their oil interests through corporations. 
Their problems were presented before the O’Mahoney Subcom- 
mittee by representatives of the Independent Petroleum Association 
of America, the Texas Independent Producers & Royalty Owners 
Association and the Mid-Continent Oil & Gas Association. 

The development of the petroleum resources of this country re- 
quires a host of varied talents which are invoked step-by-step from 
the stages of initial exploration, through the stage of wildcat drilling 
up to the time of the operation and maintenance of producing prop- 
erties. It is quite customary for independents in the oil and gas 
industry to concentrate their activities in only one of these steps. As 
a result, independents are constantly acquiring and disposing of 
properties consisting of leases, or interests in oil-producing properties, 
or stock in companies whose principal assets consist of such leases and 
interests. 

The industry being what it is, it is quite common for the inde- 
pendents to very quickly shift their attention from one prospective 
or producing area to another prospective or producing area, and 
it is traditional in the oil industry to dispose of properties, or frac- 
tional interests in properties, speedily in order to acquire funds to 
proceed with exploratory operations or to participate in an oil play 
taking place in other promising territories. The economic necessities 
of the independent oil man to be able to raise money quickly by 
the sale of properties or fractional interests in properties are no less 
pressing to him than was the economic necessity of Western Europe 
to tap American petroleum sources immediately after the Suez block- 
age. As the General Counsel of the Independent Petroleum Associa- 
tion of America stated to the O'Mahoney Subcommittee “Time 
often means the difference between success and failure. Imaginative 
intellect and an aggressive personality must be employed to assure 
success.” *4 

It comes as a great shock to independent oil men to realize that 
a Federal department is suggesting that an independent give 90 days’ 
notice of intention to participate in such a transaction simply because 
a corporation is involved in the transaction. Of course, an answer 


14 Senate Hearings, p. 236. 
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to their problem, but a most inadequate answer, is to deal only with 
individuals. 

These are the problems peculiar to independent oil and g-s pro- 
ducers. The revolutionary nature of the Proposal raises similar prob- 
lems in many other heretofore acceptable lines of endeavor in this 
country. 


The Effect of the Proposal on Lessors 
of Real and Personal Property 

The leasing of real property is a common business activity. Be- 
cause of the present tax laws in this country, it has become common 
for enterprises to endeavor to lease more and more of their real and 
personal property. Sometimes in this process an enterprise sells its 
office building or factory, or all of the equipment in an entire build- 
ing, and promptly leases it back from the purchaser. This has de- 
veloped to the point where there are now several organizations who, 
as lessors, engage in such transactions on a vast scale. All these trans- 
actions involve corporate acquisitions of property, quite often in very 
sizable amounts, that would inevitably fall within the vast scope of 
the Proposal. 

A representative of the life insurance companies appeared before 
the O’Mahoney Subcommittee’® and referred to the fact that such 
companies have in recent years participated in many sale and lease- 
back transactions and suggested that it was anomalous to give notice 
of such transactions in view of the fact that they were devoid of anti- 
competitive significance. 

The Department’s Proposal does appear to exempt from the pro- 
visions of the Act the acquisition of properties by an insurance com- 
pany solely for purposes of investment. This would seem to permit 
such companies to participate in a sale and leaseback without the 
harassing delay of complying with the Proposal. Although that meets 
the problem of the insurance companies, there are countless other 
organizations, religious, educational or commercial, that do partici- 
pate in sale and leaseback transactions of real and personal property 
in the same way as do insurance companies. To the extent that they 
are not accorded the same treatment that the insurance companies 
would be accorded by the Proposal, they would be prejudiced and 
discriminated against. 


15 Senate Hearings, p. 296. 
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One of the curiosities of the Proposal is that every exemption 
written into it at the behest of a special group creates discriminations 
against other groups engaged in the same activity as the group 
favored by the exemption. It is indeed curious that legislation which 
is presented under the guise of preserving and fostering competition 
can so readily turn into legislation to curtail competition. 


Has THE DEPARTMENT PRESENTED ADEQUATE JUSTIFICATION 
FOR THE PROPOSAL? 


Utilizing the information set forth in Mr. Hansen’s address, one 
may seriously ask whether the Department has made a case for the 
Proposal. Mr. Hansen has indicated that since January, 1953, the 
staff of his Division has, in the course of its constant surveillance of 
the economy, studied an average of 47 mergers and acquisitions a 
month and that in the same period it has deemed a total of 158 
such transactions, an average of 3-4/10ths transactions a month, as 
meriting detailed inquiry.’® Bearing in mind this figure of an aver- 
age of 3-4/10ths transactions a month as deserving detailed inquiry, 
one may ask whether it is consistent with our traditional policies of 
government, or, indeed, with the views of the present Administration, 
to impose on every corporation in the country the job of deciding 
whether it must give to the Department and to some other Federal 
agency advance notice (together with such additional information 
as may be requested) before engaging in transactions involving the 
acquisition of stock or assets, whether or not the corporation is sub- 
ject to supervision by state or Federal agencies, and whether or not 
it is engaged in business for profit and whether or not the transaction 
is of any competitive significance? 


16 “Let me describe how [mergers and acquistions are presently studied] .. . 
The first step is to lI'st and briefly review mergers and acquicitions reported, for 
example, by trade journals, financ'al newspapers, and manuals of investment, such 
as Standard Corporation Records and Moody’s Industrials. Such initial invest‘gation 
aims roughly to gauge the economic effect of acquisitions, proposed or consummated. 
. . . From January 1953 to date, the staff has reviewed throuth th’s procedure about 
2,116 reports of mergers and acquis tions. . . . Since January 1953 [i.e., in 46 months] 
the Legislation and Clearance Section has set up spzc'al merger files in more than 
158 instances which merited detailed inquiry. Some involved mergers wh‘ch already 
have resulted in the institution of proccedings, some mergers are still under inquiry, 
and in other instances mergers investigated were never consummated.” Hansen, 
Op. cit. supra, Note 1. 
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It is ironic that in the very week the President was expressing to 
the Bureau of the Budget his pleasure with the steps taken to curtail 
governmental reporting requirements that caused the public unnec- 
essary expense,’” other elements of the Federal Government were 
advocating legislation that would bring on another paper deluge of 
the very type that the Hoover Commission had criticized."® 


Tue ProposAt Is Bounp To HINDER THE DEPARTMENT IN 
ENFORCEMENT OF THE ANTITRUST LAWS 


There is no accurate estimate as to the number of transactions 
that might be encompassed within the language of the Proposal. 
There is reason to believe that H. R. 9424, even as modified by the 
“perfecting amendments” proposed by Mr. Barnes on May 24, 1956, 
might well have embraced thousands of transactions taking place in 
this country every month. Of those transactions, a very high per- 
centage would be devoid of anti-competitive effects. It would be 
difficult to winnow out from such a large number of reports of pro- 
spective transactions those few which might have some effect on 
competition. It would be still harder for the present Staffs of the 
Department, the FTC and other Federal agencies promptly to for- 
mulate requests for additional information from the parties to the 
transaction in order to make a prompt evaluation of even significant 
transactions and to take such steps as may seem to be appropriate. 

At no point in the Hearings before the Ceiler and the O’Mahoney 
Subcommittees is there any indication that the Department or the 
FTC has estimated the extent of the additional burden that would be 
cast upon their respective Staffs, or what should be done to accom- 
modate it. With legislation such as this on the statute books, the 
Department and the FTC would be obliged to divert Staff members 
from present assignments in order to process notices, and it seems 
reasonable to assume that the Department and other Federal agencies 
would soon be requesting additional appropriations to provide addi- 
tional Staff members to handle such matters. 


17 See letter of May 20, 1956, of the President to the Director of the Budget re- 
ferred to in The New York Times, May 21, 1956, p. 18, col. 1. 


18 See Report to Congress on Paper Work Management, Commission on Organiza- 
tion of the Executive Branch of the Government, Parts I and II (1955). 
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In view of the provision in the proposed legislation giving the 
Government an opportunity to request “additional relevant infor- 
mation,” and in view of the recognition that the antitrust implica- 
tions of an acquisition have meaning only in the context of an 
industry and its competitive patterns, it would seem essential that 
Staff members having knowledge of particular industries and com- 
petitive patterns be assigned to the processing of the notices and the 
supplementary information received as a result of such legislation. 
It seems clear that administration of the Proposal, the processing of 
information supplied pursuant to the Proposal and the formulation 
of requests for “additional relevant information” could not be dele- 
gated to new or inexperienced personnel who might well be over- 
whelmed by the task. 

The Proposal provides that the failure of the Department or the 
FTC or other appropriate agency to interpose objection within the 
notice period should “not bar the institution at any time of any 
action or proceeding with respect to such acquisition under any 
provision of law.” Notwithstanding this attempt to preserve the 
right to institute actions or proceedings regarding transactions car- 
ried out after the giving of the required notice, some have seriously 
questioned whether the Government would still be perfectly free to 
institute “at any time . . . any action or proceeding with respect to 
such acquisition under any provision of law.” 

In May, 1955, the FTC, in its Report on Corporate Mergers and 
Acquisitions, indicated that notice legislation might “imply that the 
Commission sanctioned acquisitions on which it failed to take formal 
action.” 19 At least one Report of the Celler Subcommittee has 
acknowledged that freedom of action is lost if the Government has 
received the required notification.2° Further prejudice to the Gov- 
ernment’s position to institute action would develop after it has re- 
ceived additional information in response to a specific request, for 
judges and juries could not be expected to ignore the giving of ad- 
vance notice to the Government and meticulous compliance with a 
Government request for further information—especially where the 
Government sought to attack the transaction only after consummation 
and not by the use of an injunction. 


19 FTC, Report on Corporate Mergers and Acqu'sitions 206 (1955). 


20 Interim Report of the Antitrust Subcommittee of the House Judiciary Com- 
mittee 15-16 (Dec. 20, 1955). 
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CoNCLUSION 


The examples given above of the effect of the Proposal on inde- 
pendent oil and gas producers and on lessors of property exemplify 
the effect of the Proposal on only two legitimate lines of activity. 
There is every reason to believe that large segments of the economy 
that are destined to be affected by the Proposal in as dramatic a 
fashion if it should become law are still unaware of its import. 

This Comment will have served its purpose if it succeeds in 
bringing the Proposal to the attention of those who are to be affected 
by it, and causes them to realize the drastic effect such legislation is 
bound to have on the day-to-day activities of legitimate business 
interests and enterprises. No better case against the Department’s 
Proposal has been prepared than that contained in more than 500 
printed pages of testimony and communications contained in the 
Senate Hearings conducted before the O'Mahoney Subcommittee.?? 


21 Hearings, Op. cit. supra, Note 4. 


APPENDIX A 


New SEcoNp AND THIRD PARAGRAPHS OF SECTION 7 OF THE 
CLAYTON AcT AS PROPOSED BY THE DEPARTMENT OF 
Justice on May 24, 1956 


No corporation subject to the provisions of this Act shall acquire, 
directly or indirectly, the whole or any part of the stock, other share 
capital or assets of one or more corporations engaged in commerce, 
where the combined capital, surplus, and undivided profits of the 
acquiring and the acquired corporations are in excess of $10,000,090 
until ninety days after delivery to the Commission or Board vested 
with jurisdiction under the first paragraph of section 11 of this Act* 
and to the Attorney General of notice of the proposed acquisition. 
Such notice shall set forth the names and addreszes, nature of busi- 
ness, products, or services sold or distributed, total assets, net sales, 
and trading areas of both the acquiring and the acquired corpora- 
tions. The parties shall furnish within thirty days after request there- 
for, such additional relevant information within their knowledge or 
control as may be requested within ninety days after delivery of 
notice of the proposed acquisition by the Commissicn or Board vested 
with jurisdiction under section 11 of this Act or by the Attorney 
General. Any corporation willfully failing to give the notice or to 
furnish the required information shall be subject to a penalty of not 
less than $5,000 or more than $50,000, which may be recovered in 
a civil action brought by the Attorney General. Failure by the 
Federal Trade Commission, the Attorney General or other appropriate 
agency to request additional relevant information pursuant to this 
paragraph or to interpose objection to such acquisition within the 
ninety-day period shall not bar the institution at any time of any 
investigation by means other than those authorized by this paragraph 


* The first paragraph of fection 11 of the Clayton Act pzov-des: “That authority 
to enforce compliance with seciions 2, 3, 7 and 8 of this Act by the perzons respectively 
subject thereto is hereby vected in tke Interstate Commerce Commission where ap- 
plicable to common carriers subject to the Interstate Commerce Act, as amended; 
in the Federal Communicat’ons Commiszion where applicable to common carriers 
engaced in wire or radio communication or radio transmisson of energy; in the 
Civ: Aeronau‘ics Board where applicable to air carrers and foreign air carr‘ers 
subject to the Civil Aeronaut’cs Act of 1938; in the Federal Reserve Board where 
applicable to banks, banking assoc’ations, and truct companies; and in the Federal 
Trade Commission where applicable to all other character of commerce .. .” 
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or any action or proceeding with respect to such acquisition under 
any provision of law. The Commission or Board vested with juris- 
diction under section 11 of this Act,* after consultation with and 
upon approval of the Attorney General, may establish procedures for 
the waiver by the appropriate Commission or Board and the Attor- 
ney General of all or part of the notification and waiting require- 
ments in appropriate cases. 

The preceding paragraph shall not apply to any acquisition by 
any corporation from the Government of the United States or from 
any corporation where either party to the transaction already holds 
or controls, directly or indirectly, more than 50 per centum of the 
voting rights, as represented by voting stock or other voting share 
capital, in the other; to the acquisition by any corporation of bonds 
or other obligations without voting rights of any other corporation; 
to any acquisition of stock which does not increase, directly or in- 
directly, the acquiring corporation’s share of voting rights in any 
other corporation, or which is solely for investment when the stock 
acquired or held does not exceed five per centum of the outstanding 
voting stock or other voting share capital of the corporation in which 
the investment is made; to the acquisition by one corporation of 
the assets of any other corporation if such assets, after deducting that 
portion thereof comprising stock in trade transferred by this acquisi- 
tion in the ordinary course of the transferring corporation’s business, 
do not exceed $1,000,000; or to the acquisition, solely for the pur- 
poses of investment or to realize upon an investment, of assets, other 
than voting stock or other voting share capital, by any bank, banking 
association, trust company or insurance company, in the ordinary 
course of its business. 





* Same as footnote bottom of page 209. 
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Supreme Court (Box Score) October 1956 Term 
(pending as of December 13, 1956) 


Dkt. 3—United States of America v. E. I. du Pont de Nemours 
& Co. et al. (U.S. D. C., Northern Illinois), June 14, 1955 Appeal 
filed. Oct. 10, 1955 Probable jurisdiction is noted, Mr. Justice Clark 
and Mr. Justice Harlan taking no part. Argued November 6, 1956. 

The questions presented are (1) did the acquisition of a control- 
ling stock interest in automobile manufacturer by a chemical company 
coupled with participation in manufacturer’s management have the 
probable effect of substantially lessening competition between the com- 
panies in violation of Section 7 of the Clayton Act, and (2) did the 
District Court commit error in its findings and conclusions that the 
chemical company’s acquisition of stock and participation in manage- 
ment of the automobile company constituted a combination in viola- 
tion of Section 1 of the Sherman Act. 


Dkt. 11—United States Gypsum Company v. National Gypsum 
Company (U.S. D. C., District of Columbia), Oct. 24, 1955 Appeal 
filed. Jan. 16, 1956, noted Probable jurisdiction, Mr. Justice Clark 
taking no part. Argued November 6, 1956. 

The question presented is whether, after a civil antitrust suit in 
which a conspiracy to fix prices by means of patent licensing had been 
charged by the United States against USG and its co-defendant 
patent licensees, a final decree is entered against defendants, but that 
final decree does not bar and the Department of Justice does not 
oppose suits by USG to recover reasonable compensation for use made 
by others of USG patents prior to entry of the final decree, the filing 
of such suits by USG against the co-defendant patent licensees in 
the antitrust suit constitute a misuse of USG patents. 


Dkt. 27—La Buy v. Howes Leather Co., Inc. (C. A.-7) Certiorari 
granted February 27, 1956. Argued October 18, 1956. 
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The question presented is whether it is proper for a United States 
District Court to refer two private antitrust suits to a master for trial. 
The Court of Appeals for the 7th Circuit held the reference was im- 
proper and that it held jurisdiction to entertain the petition for a writ 
of mandamus to vacate the order of reference by the District Court. 


Dkt. 63—Federal Trade Commission v. National Lead Co., The 
Sherwin-Williams Co., The Eagle-Picher Co., Anaconda Copper 
Mining Co., et al. (Seventh Circuit), Apr. 13, 1956, Petition filed. 
June 4, 1956, Petition granted, and case now awaiting oral argument. 

Petitioner, FTC, contends that U. S. C. A. 7th Circuit’s decision 
to set aside that portion of the FTC order for respondents to cease 
and desist in the use of zone pricing methods too narrowly restricts 
the power of the FTC to prescribe a remedy to end a violation of 
Sec. 5 of the Trade Commission Act. The 7th C. A. had upheld the 
FTC findings of conspiracy but rejected the order directed at the in- 
dividual use of zone delivered pricing. According to the petitioner the 
7th C. A. had reasoned that the Commission, not having determined 
that individual use of a zone delivered price system was unlawful, was 
without authority to prohibit such use. 


Dkt. 94—William Radovich v. National Football League, et al. 
(9th Circuit), May 18, 1956, Petition filed. October 8, 1956, petition 
granted and case awaiting argument. 

The question presented is whether professional football is exempt 
from the application of the Sherman Act. 


Dkt. 266—Home Utilities Company, Inc. v. Eastman Kodak Com- 
pany (4th Circuit), July 19, 1956, Petition filed. October 8, 1956, 
Petition granted, case transferred to summary calendar awaiting oral 
argument. 

The questions presented are (1) the construction and meaning 
of the words “free and open competition” in the McGuire Act and 
(2) can a seller fair trade a packaged unit when some of the com- 
ponents parts are sold individually on a non-fair traded basis. 


Dkt. 303—Grengs v. Twentieth Century Fox Film Corporation 
(7th Circuit), August 8, 1956, Petition filed. The petition was 
denied October 15, 1956. 
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The question presented was the applicability of the Wisconsin two- 
year Statute of Limitations to petitioner’s action under the federal 
antitrust laws. 


Dkt. 355—Melrose Realty Co. Inc. v. Loew’s Inc. (3rd Circuit), 
Petition filed August 29, 1956. Certiorari denied, October 15, 1956. 

This case presented the question of whether a non-operating lessor- 
owner of a theatre whose rental income is based upon theatre receipt 
is a “person” entitled to bring a private antitrust suit under §4 of the 
Clayton Act. C.A.-3 had held that the lessor-owner was not entitled 
to bring the action. 


Dkt. 437—Carl Drath, t/a Broadway Gift Co. v. Federal Trade 
Commission (D. C. Circuit), Petition filed September 21, 1956. 
Certiorari denied, November 19, 1956. 

The question presented was whether a Court of Appeals can issue 
an order enjoining a party seeking review of a commission cease and 
desist order from conducting the business against which said order 
to cease and desist was issued, pending the outcome of his petition 
for review. 


Dkt. 452—Joseph Sachs, d/b/a Atlantic Liquor, et al. v. Brown- 
Forman Distillers Corp. (2nd Circuit), Petition filed September 25, 
1956. Certiorari denied, December 3, 1956. 

This case presented certain questions of law aris'‘ng under the 
Robinson-Patman Act in respect to “price discrimination” and “‘justifi- 
cation.” 


Dkt. 465—Federal Trade Commission v. Standard Oil Co. (7th 
Circuit), Petition filed September 28, 1956, now awaiting action. 

Under Section 2(b) of the Robinson-Patman Act, a seller may 
defend against a charge of price discrimination by showing that his 
lower price was granted in “good faith” to meet the equally low price 
of a competitor. The question presented is whether the “good faith” 
defense can be used to justify a lower price regularly granted to certain 
large customers pursuant to a long established pricing policy main- 
tained by the seller and by certain competitors. 


Dkt. 480—Gulf Coast Shrimpers and Oysterman, et al. v. United 
States (5th Circuit), Petition filed October 5, 1956. Certiorari denied, 
December 3, 1956. 
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Other Federal Courts 


General Electric Company v. Masters Mail Order Company of 
Washington, D. C., Inc. (D. C.S. D. N. Y., Filed Oct. 3, 1956). 

A New York retailer, Masters, Inc. owned a mail order house in 
Washington, D. C. The parent company, Masters, has been the 
target of several Fair Trade suits and organized the Washington, 
D. C. mail order house because the District of Columbia is a non-fair 
trade area. The court held that the defendant violated the New York 
Fair Trade Act (The Feld-Crawford Act) when it advertised, offered 
for sale, and sold a fair trader’s products below their established retail 
prices. The literature was prepared in New York by the New York 
concern. 


Stanton Oil Company v. The Texas Company (D. C. S. D. Fla., 
Supp. Memo. Nov. 14, 1955). 

This case states a rule of law under the Robinson-Patman Act. 
It held, that Section 2(a) is a civil statute only and therefore puni- 
tive damages are not recoverable under the section. The section is 
enforceable only by commencement of treble damage suits. Under 
Section 3 of the Act, wherein the criminal provisions are contained, 
in order to recover punitive damages, it must first be shown that there 
has been injury to a competing purchaser. Competing sellers do 
not come within the provisions of Section 3 criminal remedies. 


Klor’s Inc. v. Broadway-Hale Stores, Inc., et al. (D. C. N. D. 
Calif. Filed Sept. 13, 1956). 

The plaintiff in this case alleged a secondary boycott between its 
competitor and a source of supply wherein the supplier refused to sell 
plaintiff merchandise. The defendant’s motions to dismiss and for 
summary judgment were granted since the rule is that in a cause of 
action for treble damages under the Sherman Act, the plaintiff must 
show the private damage to be caused by a public wrong. The plaintiff 
failed to establish the public wrong proscribed by the Act. 


Federal Trade Commission v. William B. Rubin, et al. (D. C. S. D. 
N. Y. No. M 18-304, Filed Sept. 27, 1956). 

This case involved the power of the Federal Trade Commission 
to issue a subpoena under the Clayton Act wherein the enforcement 
of Section 2(d) of that Act as amended was involved. The court 
held that the Commission had no power to issue a subpoena under 
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the Clayton Act. The subpoena power of the Commission exists 
under Section 9 of the Federal Trade Commission Act which is limited 
to proceedings brought under the Federal Trade Commission Act. 
It was contended by the Commission that the subpoena power granted 
to it under the Clayton Act was to be found in Section 11 of the Act 
by the use of the word “processes” contained in that section. How- 
ever, the court held the Commission limited to Section 9 of the Federal 
Trade Commission Act. 


Department of Justice 

U.S. v. Minnesota Mining & Manufacturing Co. (filed, October 
29, 1956). 

A civil antitrust suit charging Minnesota Mining & Manufactur- 
ing Co., St. Paul, Minnesota, with violating Section 1 of the Sherman 
Antitrust Act in connection with the manufacture and sale of reflex 
reflective sheeting was filed in the U. S. District Court at Newark, 
N. J. by the Department of Justice. 

This sheeting is widely used throughout the country to make out- 
door signs, particularly road signs, brilliant and reflective when con- 
tacted at night by beams of light, such as from motor vehicle head- 
lights. The complaint alleges that Minnesota Mining & Manufacturing 
Co. manufactures and sells reflex reflective sheeting under the name 
“Scotchlite.”” In 1955 the defendant is alleged to have sold more than 
$10,000,000 worth of Scotchlite and products made therefrom. 

The complaint charges that the defendant has (a) prevented deal- 
ers and sign makers from reselling Scotchlite and products made there- 
from to the United States Government, state agencies, railroads and 
other purchasers in competition with defendant; (b) prevented sign 
makers from selling to the Government signs made reflex reflective by 
means other than the use of Scotchlite; (c) allocated customers and 
territories among itself, its dealers and converters; and (d) imposed 
restrictions on dealers and converters in their use and resale of Scotch- 
lite purchased from the defendant. The complaint seeks injunctive 
relief against the continuance of these practices, as well as a court 
order requiring the defendant to notify its dealers and converters that 
Scotchlite purchased from defendant may be used and resold without 
restrictions. In addition, the court is requested to grant relief with 
respect to defendant’s patents on Scotchlite in order to dissipate the 
effects of the alleged illegal activities. 
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U. S. v. Maryland State Licensed Beverage Ass’n, Inc., et al. 
(complaint, Sept. 11, 1956). 


Dkt. 526—E. M. Reid, d/b/a College Book Exchange v. Harper 
& Brothers (2nd Circuit). Petition filed October 24, 1956. Case now 
awaiting argument. 

The question presented is whether the District Court properly 
instructed the jury as to the defendant’s cost justification defense with 
respect to accounting procedures, aggregate cost differences and the 
use of cost savings. 


Dkt. 578—E. F. Drew G& Co., Inc. v. FTC (2nd Circuit). Peti- 
tion filed November 14, 1956. Case aow awaiting argument. 

This case questions the constitutionality of Section 15(a)(2) of 
the Federal Trade Commissicn Act. It is contended that the order of 
the FTC requiring the defendant to cease and desist from advertising 
oleomargarine is viclative of the First Amendment of the Constitution 
of the United States and an abridgment of the right of free speech 
in the absence of a finding that the defendant’s advertisements are 
false or misleading. 


Dkt. 609—United States v. Procter G Gamble Co. (3rd Circuit). 
Appeal filed December 3, 1956. Case presently awaiting argument. 

The DC of New Jersey dismissed the Government’s complaint 
based on an alleged violation of the Sherman Act when the Govern- 
ment failed to produce for inspection and copying, the transcript of 
testimony of witnesses before a grard jury investigation. The Govern- 
ment contends that the grand jury transcript is “privileged” and 
exempt from discovery. 


U. S. v. Bethlehem Steel Corporation (complaint, filed Dec. 12, 
1956). 

The Department of Justice filed in the United States District Court 
for the Southern District of New York of a civil antitrust complaint 
seeking to enjoin the acquisition by the Bethlehem Steel Corporation 
of the properties and assets of The Youngstown Sheet and Tube Com- 
pany. 

The filing of this case, under Section 7 of the Clayton Act followed 
by one day an announcement by the companies that they had signed 
a merger agreement. 
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The complaint alleges that both companies are among the largest 
manufacturing corporations in the United States, Bethlehem having 
assets of approximately $1,900,000,000, and Youngstown approxi- 
mately $570,000,000. It is alleged that their combined sales approxi- 
mate $2,700,000,000. The complaint indicates that Bethlehem and 
Youngstown rank second and sixth, respectively, among the fully 
integrated steel companies in this country. The operations of both 
companies extend from the mining of iron ore through the production 
of pig iron, steel ingots and finished steel mill products. The complaint 
further alleges that Bethlehem and Youngstown are active competitors, 
and that the merger would substantially lessen competition in the 
production and sale of a variety of products of the iron and steel 
industry including coke-oven by-products, pig iron, semi-finished steel 
products, finished steel products and oil well drilling and production 
machinery. 

The complaint points out that four steel companies presently have 
about 58 percent of the total industry capacity, and that the proposed 
merger would increase this concentration pattern. 


U.S. v. American Linen Supply Co., et al. (D. C. Ill., Consent 
Judgment, Nov. 19, 1956). 

In the Federal Court in Chicago, Illinois, three antitrust consent 
judgments successfully terminating restraints of trade in the linen 
supply and paper towel business were entered. 

The American Linen Supply Company of Chicago, Illinois, was 
a defendant in all of the cases. It was the only defendant in one case; 
was joined with Crown Zellerbach Corporation of San Francisco, 
California in the second case, and with Chicago Towel Company of 
Chicago, Illinois in the third case. 

At the same time, in a companion criminal case against the 
American Linen Supply Company and Chicago Towel Company, 
the Court permitted the defendants to change their pleas from not 
guilty to nolo contendere and imposed fines of $2,000 on each of 
those defendants. 

The complaint against the American Linen Supply Company was 
filed May 12, 1955 and charged a violation of Section 1 of the Sher- 
man Act and Section 3 of the Clayton Act by the defendant corpora- 
tion and unnamed conspirators. It was alleged that the defendant 
corporation required its jobbers and licensees to agree not to solicit 
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any customer being served by another jobber or licensee and not to 


replace towel cabinets which had been placed in any place of busi- 
ness by another jobber or licensee. It was further alleged that the 
defendant required that, as a condition for obtaining paper towel 
cabinets, the jobbers must purchase their total requirements of paper 
towels from the defendant corporation, and that the jobbers’ customers 
must purchase their requirements of paper towels from the jobber who 
made the paper towel cabinet installation. To carry out this offense, 
the complaint alleged the defendant cancelled jobbers’ agreements 
and licenses of those who failed to comply with this agreement; re- 
quired jobbers to buy their entire requirements of paper towels from 
defendant corporation, and induced jobbers and licensees who vio- 
lated agreements to make restitution for the business taken from 
another jobber or licensee. 

The complaint against Crown Zellerbach Corporation and the 
American Linen Supply Company was filed May 18, 1955 and 
charged the defendants with violating Section 1 of the Sherman Act. 
The complaint alleged that the defendants agreed to eliminate com- 
petition between themselves by an exclusive license from American 
Linen Supply Company to Crown Zellerbach Corporation, giving 
the latter corporation an exclusive right to dispense paper towel 
cabinets containing American Linen Supply Company’s patented 
parts east of the Mississippi River. Crown Zellerbach Corporation, 
in return, agreed to refrain from handling in this territory any com- 
petitive paper towel cabinets. It further agreed not to deal with 
persons engaged in the linen supply business in the distribution of 
paper towel cabinets, and not to lease or sell any paper towel cabinets 
to replace either cloth or paper towel cabinets already installed by 
the jobbers of the American Linen Supply Company. It was further 
alleged that American Linen Supply Company agreed to confer with 
Crown Zellerbach before appointing any distributor of paper towel 
cabinets east of the Mississippi River, and that American Linen Supply 
Company prevented Crown Zellerbach Corporation from selling paper 
towel cabinets and towels west of the Mississippi River, and from 
distributing through linen supply companies east of the Mississippi 
River. In addition, it was alleged that each defendant agreed to 
prevent its jobbers from competing for each other’s customers. The 
complaint and companion criminal information against Chicago 
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Towel Company and American Linen Supply Company were filed 
May 17, 1955 and charged the defendants with violating Section 1 
of the Sherman Act. It was alleged in these cases that the defendants 
agreed to allocate territory in the linen supply, towel cabinet, and 
industrial laundry business in Iowa, Minnesota, Ohio, and elsewhere, 
and that a further agreement was made that American Linen Supply 
Company would not license a competitor of the Chicago Towel Com- 
pany without the approval of the latter company. 

The judgments entered today prohibit the American Linen Supply 
Company from making any agreement restricting the territory within 
which a person may sell or lease paper towels or paper towel cabinets, 
or from agreeing not to service any customer being already serviced 
by another, or from agreeing not to replace any towel cabinet pre- 
viously replaced by a competitor. American Linen Supply Company 
is also enjoined from selling or leasing paper towel cabinets with any 
understanding that the jobbers must purchase paper towels from the 
American Linen Supply Company. American Linen Supply Com- 
pany is ordered to grant non-exclusive and unrestricted patent licenses 
to all applicants. It is also directed to offer to any present licensee 
a settlement of future royalties at the option of such licensee and to 
notify all licensees of these rights. 

After one year from the entry of the judgment, American Linen 
Supply Company is ordered to sell its cloth towel cabinets with or 
without royalty payments, at the option of the applicant, to any linen 
supply company so requesting. Crown Zellerbach and the American 
Linen Supply Company are enjoined from allocating or dividing 
customers, territories or markets for towel cabinets or towels; from 
agreeing to refuse to provide towel cabinets to any person or class 
of persons; and from agreeing to refrain from competition in the 
towel cabinet business. Each of these defendants is also ordered to 
grant to any applicant a non-exclusive and unrestricted license to 
make, use or sell Roll Supports on any of their cabinets. The Chicago 
Towel Company and American Linen Supply Company are enjoined 
from any agreement to allocate territories or markets for linen supplies 
or industrial laundry; from agreeing not to solicit each other’s towel 
cabinet customers; and American Linen Supply Company is further 
enjoined from affording to any third person any approval or dis- 
approval of any application for a towel cabinet license. 
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U. S. v. Maryland-Virginia Milk Producers Assn., Inc. (D. C. 
D. C., complaint, Nov. 21, 1956). 

On Nov. 21, 1956, the Department of Justice filed in the Federal 
District Court in Washingion, D. C., a civil antitrust action against 
Maryland and Virginia Milk Producers Association, Inc., alleging 
violations of Sections 1, 2 and 3 of the Sherman Antitrust Act and 
Section 7 of the Clayton Act, the anti-merger statute. 

The complaint alleges that the Association has attempted to mo- 
nopolize and has monopolized interstate trade and commerce in the 
supplying of milk for resale as fluid milk in the area comprising 
Montgomery and Prince Georges Counties, Maryland, the District of 
Columbia, Arlington and Fairfax Counties and the cities of Alexandria 
and Falls Church, Virginia, “in a manner and to an extent not per- 
mitted by law to agricultural cooperative associations.” The Asso- 
ciation is alleged to have obtained and advanced its monopoly posi- 
tion by excluding and eliminating other producers and producers’ 
cooperative associations from supplying milk to dealers, threatening 
and engaging in predatory pricing, practicing discriminations against 
dealers purchasing milk from the Association, and by other means. 
In charging violations of Sections 1 and 3 of the Sherman Act and 
Section 7 of the Clayton Act, the complaint alleges that the Associa- 
tion made and executed a contract with Embassy Dairy, Inc., of 
Washington, D. C., and acquired the assets of Embassy in 1954 for 
the purpose of eliminating Embassy as an outlet in the Washington 
metropolitan area for milk produced by others than the Association. 
It is alleged that the acquisition of Embassy by the Association re- 
sulted in the foreclosure or diversion of former suppliers of Embassy 
from independently supplying their milk to the Washington metro- 
politan area. 

The complaint requests the Court to declare the acquisition of 
Embassy to be unlawful and to order the Association to divest itself 
of the assets of Embassy and to take such action with respect to the 
membership status of individual producers as the Court deems neces- 
sary to restore substantial competition in the production and sale of 
milk. The Court is also requested to enjoin the Association from 
engaging in practices, contracts and relationships which have the 
effect of continuing or renewing its unlawful monopoly. The Attorney 
General stated that the Government will move to dismiss a pending 
criminal action in which the Association, one of its officers and 
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Chestnut Farms-Chevy Chase Dairy Company are named as defen- 
dants. It was indicated that the charges of unlawful price discrimina- 
tion in the sale of milk for government contract use involved in the 
criminal proceeding are covered by the allegations as to discrimination 
contained in the civil complaint 


U. S. v. Memphis Retail Appliance Dealers Ass'n, Inc. (D. C. 
W. D. Tenn., complaint, Nov. 1, 1956). 

The filing in the United States District Court at Memphis, Ten- 
nessee, of a civil antitrust suit charging a trade association and seven 
of its members with having engaged in a combination and conspiracy 
to restrain interstate commerce in the sale and distribution of electric 
and gas appliances, in violation of Section 1 of the Sherman Act 
was announced by the Attorney General. 

The complaint alleges that the defendants have conspired to main- 
tain manufacturers’ retail prices on appliances; to adhere to maximum 
limitations on trade-in allowances for used appliances; to prevent 
distributors from selling appliances directly to consumers; to eliminate 
the competition of discount houses with retailers; and to adhere to 
restrictive practices in advertising the selling prices of appliances. 
It is alleged that the effects of defendants’ conduct have been to 
eliminate competition among retailers of appliances, to suppress com- 
petition from discount houses and distributors, and to stabilize the 
prices for appliances. 


Sunbeam Corporation v. Sherman, et al. (D. C. S. D. N. Y., Civ. 
110-174, November 23, 1956). 

Under the New York Fair Trade Act (Feld-Crawford Act), a 
plaintiff seeking injunction for violation of its fair trade contracts 
will be denied relief against a true buyer’s cooperative. However, 
if it be shown, as in this case, that the cooperative did not distribute 
to its members, as dividends, part of the profits gained from the sale 
to its members of the fair traded merchandise but rather the pur- 
chasers were informed in advance of the amount of savings on the fair 
trader’s products, then injunctive relief will be granted. 


Esso Standard Oil Company v. Secatore’s, Inc. (U.S. D. C. Mass., 
Civ. No. 56-790-W, November 21, 1956). 

The plaintiff sought to enforce its fair trade contract against 

a non-signer gasoline retailer who operated two service stations. Vacat- 








222 THE ANTITRUST BULLETIN 


ing a temporary injunction granted by the court, Judge Wyzanski 
held that the fair trade law does exempt from the prohibition of the 
Sherman Act such an agreement “between persons * * * in competi- 
tion with each other.” The evidence disclosed that up to 45 accounts 
of the plaintiff and the defendant were in potential competition, and 
that a great number of other retail gasoline service stations compete 
with plaintiff oil company in reaching certain accounts. Judge Wy- 
zanski further said that competition, as used in the enabling Fair 
Trade Acts, is not confined to a situation where the producer or dis- 
tributor performs the same function as the person with whom he is 
said to be in competition. Agreements between those who are in fact 
competitors for the same business, no matter how different their ap- 
proach, are precluded. 


Federal Trade Commission Activities 


F.T.C. v. Erie Sand and Gravel Co. (F.T.C. Dkt. 6670, complaint, 
Nov. 2, 1956). 

Erie Sand and Gravel Co., Erie, Penna., was charged by the 
Federal Trade Commission with having gained control of the lake 
sand market on the southern shore of Lake Erie by unlawfully acquir- 
ing the Sandusky Division of the Kelley Island Co. Erie, a Commis- 
sion complaint alleges, ranked as number two in the market, while 
the Sandusky Division ranked as number one. As a result of the 
acquisition, which allegedly violates the anti-merger law, Sec. 7 of the 
Clayton Act, Erie has acquired 92% of the market and a complete 
monopoly in three cities in the area, Erie, Sandusky, and Painesville, 


Ohio. 


F.T.C. v. Culligan, Inc. (F.T.C. Dkt. 6673, complaint, Nov. 2, 
1956). 

The Federal Trade Commission today charged Culligan, Inc., 
Northbrook, IIl., the nation’s dominant manufacturer of water condi- 
tioning products for domestic use, with unlawfully requiring its retail 
dealers not to handle competing products. 

A Commission complaint charges Culligan with entering into ex- 
clusive dealing agreements with its retailers in violation of Sec. 3 of 
the Clayton Act, which prohibits such arrangements where the effect 
may be to substantially lessen competition or tend to create a monop- 
oly. The complaint alleges that Culligan has in operation in the U. S. 
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today more domestic water softening service units than 200 of its com- 
petitors combined. Its gross sales for the fiscal year ending April 30, 
1955 were approximately $5 million. 

The “Culligan Plan” for softening or conditioning water is the 
sales plan used by Culligan. The materials purchased by dealers for 
use with this plan include Culligan trade-marked products such as 
water conditioning service tanks, inlet and outlet manifolds, and other 
essential materials and parts used. A typical contract, used as late 
as 1945 and renewable for periods of ten years, is still in effect today. 
This contract requires the “Service Operator” (the retail dealer) to 
buy from Culligan all water softening equipment, parts and materials 
used in carrying on a business under the Culligan Plan. Since April, 
1954, Culligan has used a contract which does not purport to require 
the dealer to purchase all supplies from it. The dealer is required, 
however, to buy a list of products under this latest contract which are 
included in an attached schedule. This schedule, which may be added 
to or subtracted from by Culligan at any time, in effect lists all the 
essential and necessary parts used in the Culligan plan for a number 
of years. The only items not listed are incidentals such as office 
equipment and trucks. 


F.T.C. v. International Paper Co. (F.T.C. Dkt. 6676, complaint, 
Nov. 9, 1956). 

The Federal Trade Commission charged International Paper Co., 
the world’s largest paper company, with violating the anti-merger law 
by its acquisition of the Long-Bell Lumber Corp., a holding company, 
and Long-Bell Lumber Co. 

The increase of International’s present dominant position in the 
industry, resulting from this acquisition a Commission complaint al- 
leges, may substantially lessen competition or tend to create a mo- 
nopoly in violation of the law, Sec. 7 of the Clayton Act. 

According to the complaint, International’s capacity to produce 
paper and paperboard is more than three times as great as its largest 
competitor. For many years, the complaint continues, it has been 
the price leader in this field. It is also alleged to be the leading pro- 
ducer of kraft board and a leading manufacturer of newsprint, dis- 
solving pulp, book and bond papers, kraft papers, groundwood and 
towel papers. It allegedly produces from about one-quarter to one-half 
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of the country’s total production of many types of paper and paper- 
board. 

The complaint states that prior to the acquisition Lonz-Bell 
Lumber Co. was considering a plan to enter into the production of 
kraft pulp and paper in connection with the operation of its timber 
resources and mills on the West Coast. Because of the acquisition, 
however, the plan to erect a pulp mill to carry out the program was 
abandoned. On the other hand, the complaint charges, International 
now proposes to build additional paper production facilities utilizing 
substantially the timber assets acquired from Long-Bell. 

The acquisition of Long-Bell, the complaint alleges, may substan- 
tially lessen competition or tend to create a monopoly in the western 
states in the following ways, among others: By foreclosing the prob- 
able entry of Lonz-Bell as well as other potential entrants into the 
paper industry and also lessening the opportunities of existing paper 
companies to expand; by reason of leverage which may be exerted 
by the utilization of large natural and financial resources and the 
extensive operations In‘ernational now has in other markets; by result- 
ing in the entry into the western market of a seller unlikely to engage 
in price competition; by increasing International’s share of the 
country’s production of various paper products and thereby substan- 
tially lessening the proportion held by competitors; by increasing the 
present dominant position of International in the paper and paper- 
beard industry in the nation as a whole. 

According to the complaint, International is a se'f-contained inte- 
grated unit controlling forestlands, producing its own pulp require- 
ments, manufacturing substantially all types of paper and paperboards, 
and converting paper into paper products. 


F.T.C. v. Anheuser-Busch, Inc. (F.T.C. Dkt. 6331, Init. Dec., 
Nov. 8, 1956). 

A Federal Trade Commission hearing examiner ruled that An- 
heuser-Busch Inc., maker of Budweiser and Michelob beer. eneaged 
in unlawful competition in the St. Louis trading area in 1954-55 by 
lowering its prices there while maintaining normal prices in the rest 
of the country. 

Characterizing this as “classical regional price discrimination,” 
Examiner Frank Hier stated that as a result Anheuser rose from 
number four in sales in the area to number one. This rise was at the 
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expense of the three major regional competitors who suffered corre- 
sponding market share losses, the examiner said. Anheuser, therefore, 
he continued, has violated Sec. 2(a) of the Robinson-Patman Amend- 
ment to the Clayton Act, which prohibits price discrimination among 
customers if the effect is or may be to substantially lessen competition 
or tend to create a monopoly. The examiner’s order would prohibit 
price discriminations in the future. 

According to the initial decision the facts, briefly, are these: 
Following a round of wage increases generally in the industry, most 
“national” beer distributors, including Anheuser, increased their prices. 
In the St. Louis area, however, the three leading “regional” competi- 
tors, Falstaff Brewing Co., Griesedieck Brothers Brewery Co., and 
Griesedieck Western Brewery Co., did not raise their prices. 

“(T]jo get business away from [these] competitors and to punish 
them for refusing to increase prices,’ the examiner said, Anheuser 
dropped its price twice in 1954, once in January and once in June. 
The effect on the market was only moderate afier the January price 
cut but in June, the examiner said, “the roof really fell in on the St. 
Louis market.” 

Anheuser’s beers are “national” beers, for which consumers will 
pay a higher price than for “regional” or “local” beers. “Regional” 
beers, such as Falstaff and Griesedieck, are marketed in more than 
three states but less than 48 states, while “local” beers are those that 
are marketed in three states or less. The examiner found that An- 
heuser sets its prices to obtain the premium the public is willing to 
pay and did not cut its prices to eliminate or diminish this differ- 
ential except in St. Louis. (The price discriminations in this proceed- 
ing involve Anheuser’s Budweiser beer only.) 

The company maintained also that the price raid was good 
faith “price experimentation” and “testing the market” in order to 
find solutions to serious competitive and distributional problems. 
Rejecting this position, the examiner noted that the “experiment” 
clearly demonstrated that lower prices was the answer, “but obviously 
[Anheuser] did not want that answer.” The company actually wanted 
to maintain its premium price and meet competition by cheaper 
brands or by selling less quantity of Budweiser (a 10-ounce bottle 
for the same price as a 12-ounce boitle of regional beer). These two 
plans, he said, were decided on prior to the June price cut. In addi- 
tion, he said, the June price cut was maintained for eight months, 
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while for “experimental” reasons a three months’ trial showed as 
good statistical results. The conclusion, he said, is that Anheuser did 
not make these price cuts in good faith to meet the equally low prices 
of competitors. 

The examiner noted further that the premium price paid for 
Budweiser beer will vary from market to market, with more than one 
differential in any single market. However, the examiner found, that 
“in the large majority of the nation’s markets Budweiser was sold . . . 
at some favorable price differential or differentials over beers of local 
or regional distribution.” Making provisions for this variance, the 
examiner’s order prohibits “a price reduction in any market where 
respondent is in competition with any other sellers, unless [respondent] 
likewise reduces its prices for the same quantity of beer everywhere 
by the same percentage.” 


F.T.C. v. Columbus Coated Fabrics Corp., et al. (F.T.C. Dkt. 
6677, complaint, Nov. 19, 1956). 

A Commission complaint alleges a price fixing conspiracy that in 
pursuing a planned course of action to suppress competition, includ- 
ing price competition, among Wall-Tex distributors and dealers, the 
respondents have, among other things, boycotted customers and 
policed their activities by means of private detectives. 

According to the complaint, Columbus merchandises Wall-Tex 
nationally through some 65 distributors who have been granted ex- 
clusive franchises in specified geographic territories. In turn, they 
sell to dealers, contractors, and retail purchasers as well as to jobbers 
or “stocking” dealers who compete with them in reselling to the re- 
mainder of the market. 

The complaint alleges that the three respondents have conducted 
the conspiracy among themselves and with and through other dis- 
tributors and dealers. Following are some of the practices in which 
these companies allegedly have engaged: The establishment and 
maintenance of uniform fixed “suggested” dealer resale prices and 
exclusive sales territories for distributors; the use and threatened use 
of boycotts against dealers reselling Wall-Tex below the suggested 
dealer prices or outside the sales territory assigned to the distributors 
from whom they buy this product; the use of boycotts against dealers 
who supply Wall-Tex to other dealers being boycotted for failing to 
abide by these pricing and geographic restrictions; the delay of de- 
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liveries of Wall-Tex to dealers suspected of reselling to dealers being 
boycotted. 

The complaint further charges that the respondents have enforced 
these boycotts by using coded Wall-Tex cartons and rolls and by 
hiring detectives to keep dealers’ stores under surveillance. These 
detectives, the complaint adds, have attempted to bribe employees of 
trucking concerns making deliveries to boycotted dealers to give the 
names of those supplying such dealers with Wall-Tex. This course 
of action, the complaint states, has unduly hindered and restrained 
competition and has a dangerous tendency to continue to do so, in 
violation of the F.T.C. Act. Purchasers of Wall-Tex, the complaint 
adds, are prevented from reselling to customers of their choice and at 
prices fixed independently in free and open competition. 


F.T.C. v. Gulf Oil Corp. (F.T.C. Dkt. 6689, complaint, Dec. 17, 
1956). 

Gulf Oil Corp., Pittsburgh, Pa., was charged by the Federal Trade 
Commission with violating the anti-merger law by acquiring Warren 
Petroleum Corp., Tulsa, Okla., last March. 

A Commission complaint alleges that this merger threatens to 
lessen competition substantially or to tend to create a monopoly, par- 
ticularly in the production and sale of the two natural-gas liquids, 
liquefied petroleum gas (LP-Gas) and natural gasoline. Before the 
acquisition, the complaint alleges, Warren held a dominant position 
in these two markets and was the principal source of supply for inde- 
pendent refiners, dealers and distributors who compete with Gulf and 
the other major integrated oil companies. Now, however, the com- 
plaint alleges, the independents may be forced to look to these com- 
petitors for their supplies. 

Specifically the complaint alleges that competition may be ad- 
versely affected in the following ways, among others: Warren has 
been eliminated as an independent competitive factor and as the 
principal supplier of “non-captive” natural-gas liquids; Gulf may 
divert Warren’s supplies of these products to its own uses or otherwise 
manipulate them for its own purposes; the combination of the second 
largest domestic petroleum company (in terms of sales) with the 
largest independent marketer of natural-gas liquids may give the 
resulting combination a decisive competitive advantage over less di- 
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versified competitors; there may be a foreclosure of new entries into 


the markets. 


The O'Mahoney Committee (Patents) 


The Senate Subcommittee on Antitrust and Monopoly will soon 
be issuing an annual report on its 1956 activities. The annual report 
should be forthcoming during the early part of 1957. 

Very little news has been made by the subcommittee of late. This 
is due to the fact that the chairmanship of the subcommittee is in 
question. After the death of Senator Kilgore, Senator O’Mahoney 
was appointed chairman. However, Senator Estes Kefauver has 
seniority and it is believed that the latter will soon be appointed to 
head the subcommittee. The ANTITRUST BULLETIN is not making 
a prediction but merely passing it on to our readers that our informa- 
tion leads us to state that Senator Kefauver will receive the appoint- 
ment. 

“Proposals for Improving the Patent System,” a study prepared 
for the Senate Judiciary Subcommittee on Patents, Trademarks and 
Copyrights by Dr. Vannevar Bush, distinguished scientist; a study 
on the “Patent System in the Modern Economy” prepared by Mr. 
George Frost, a practicing patent lawyer in Chicago; and a study on 
“Distribution of Patents Issued to Corporations” prepared by the 
Patent Office under the direction of Commissioner Robert Watson 
and Examiner-in-Chief P. J. Federico, have now been sent to the 
Government Printing Office for publication, Chairman Joseph C. 
O’Mahoney announced. 

“These three documents,” Chairman O’Mahoney said, “are not 
Subcommittee reports but have been prepared for the information 
and use of the Subcommittee, its staff and the public in preparing 
for hearings which the Subcommittee on Patents, Trademarks and 
Copyrights plans to resume shortly after the new Congress is con- 
vened. 

“I am requesting the Government Printing Office to place these 
documents on public sale so that they may be available for widest 
distribution among those who are interested in the patent system. 
These papers were written by men selected for their expert knowledge 
in order that the Subcommittee will have available as broad a view 
as possible of the problems of patent reform.” 
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The Patent Office report, which contains a wide range of valuable 
statistical information on the issuance of patents, shows that during 
the period from 1939 to 1955 almost 59% of all patents issued went 
to corporations and only 40% to individuals. In one year (1946) 
corporations received approximately 65% of all the patents issued 
that year. Thirty-eight corporations each received more than 1,000 
patents and 356 corporations each received between 101 and 1,000 
patents. A selected group of 176 largest U. S. corporations, during 
the 1939-1955 period, obtained 121,708 patents which represented 
more than 20% of the total issued. The General Electric Company, 
with 10,757 patents, was issued the largest number and American 
Telephone & Te'egraph Company, with 8,539, holds second place. 
The next eight companies in the order of their holdings are Radio 
Corporation of America, Westinghouse Electric Corporation, E. I. 
du Pont de Nemours & Co., Esso Standard Oil Co., General Motors 
Corporation, Eastman Kodak Company, Bendix Aviation Corpora- 
tion, and American Cyanamid Co. 

Chairman O’Mahoney said: “The suggestions made by Dr. Bush, 
as well as his splendid analysis of the patent system and what it has 
done for the development of the United States will, in my judgment, 
prove one of the most constructive papers written in recent years 
relating to the present day patent problems. 

“Mr. Frost’s paper examines the role of the patent system in 
stimulating research, the relationship to the antitrust laws of the 
exclusive 17-year monopoly rights which a patent grants and the 
conflict of opinion between the Patent Office and the courts on the 
definition of what constitutes an invention. Mr. Frost urges that great 
caution be exercised by the courts in the invalidation of patents lest 
legitimate invention contemplated by the framers of the Constitution 
be struck down.” 

In addition to the study papers already referred to, the Subcom- 
mittee also has several other studies under preparation which will be 
published in the immediate future. Among them are the following: 
(1) “The Role of the Expert in the Proof of Scientific Fact in Patent 
Litigation” by Professor Leo Whinery of the University of North 
Dakota Law School; (2) an analvsis of opnosition and revocation 
procedures in various European countries by Examiner-in-Chief P. J. 
Federico; (3) “Patent and Non-profit Research” by Archie M. 
Palmer; (4) an inquiry into modern methods of group and laboratory 
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research and the relation thereof to the patent system by Seymour 
Melman of Columbia University Department of Industrial Engineer- 
ing; (5) “Patents and Technical Information in Foreign Aid and 
Mutual Defense Programs” by Michael H. Cardozo of Cornell 
University Law School and consultant to the State Department; and 
(6) “International Patent Agreements and Their Relation to United 
States Foreign Policy” by Raymond A. Vernon, former chief of the 
International Business Practices Division of the State Department. 

Senator O’Mahoney expreszed the hope that additional studies to 
follow will contribute further to an understanding of the patent sys- 
tem. “The patent system is one of our important industrial institu- 
tions,” he said. “It is essential that everything possible be done to 
see that it performs well its constitutional purpose of promoting the 
progress of science and useful arts. Our current inquiries and studies 


are directed to that end.” 


The Celler Committee 


Representative Emanuel Celler (D-N. Y.), Chairman of the House 
Committee on the Judiciary and also Chairman of its Antitrust Sub- 
committee, November 26, 1956 issued the following statement con- 
cerning a proposal by the First National City Bank of New York to 
acquire the asets of the County Trust Company of White Plains, 
New York, New York through joint creation of the nation’s largest 
bank holding company: 


“At the present time the First National City Bank of New 
York is the second largest bankine institution in New York City 
with assets of approximately $614 billion. It was formed in 
March, 1955, when the National City Bank of New York, pre- 
viously the second largest bank in the United States, with assets 
of $5.767 billion, took over. with the approval of the Controller 
of the Currency, the First National Bank of New York which 
had total assets of $713 million. As a result of this merger the 
First National City Bank now controls over 19 percent of the 
total banking assets of New York City. 

“The County Trust Company of White Plains, New York is 
a large chain bank now operating 38 branches in Westchester 
County. It has assets of approximately $375 million and con- 
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trols approximately one-half of all the banking resources of 
Westchester County. 

“If this proposal should be approved by the Federal Reserve 
Board, the First National City Bank of New York would have 
not only a powerful position in New York City but a dominant 
position in Westchester County. Equally important, other giant 
banking institutions in New York City would utilize the same 
device for swallowing up other banks in New York State. The 
prospect is, therefore, that this plan would initiate a chain reac- 
tion so that ultimately a handful of banks, through the holding 
company device, wou!d be in control of every sizeable commercial 
bank in New York State. This would mean the day of inde- 
pendent unit and regional banking would have passed and that 
money and credit in New York State would be largely controlled 
by a few giant banking institutions. 

“From a more immediate standpoint, the proposal is fraught 
with danger to other competing banks in Westchester County. 
It would be reasonable to conclude that their life expectancy 
would be considerably shortened should this holding company 
proposal be approved. What is more, the proposal would have 
a most discouraging effect on new bank charters. 

“The policy of the Bank Holding Company Act of 1956 is 
that a bank holding company shall not be authorized where the 
effect ‘would be to expand the size or extent of the bank holding 
company system involved beyond limits consis‘ent with adequate 
and sound banking, the public interest, and the preservation of 
competition in the field of banking.’ 

“In light of these considerations, it is inconceivable that the 
Federal bank supervisory authorities would permit approval of 
this proposal. 

“Because of the implications of this proposal from a competi- 
tive standpoint, the House Antitrust Subcommittee will keep a 
watchful eye on all developments.” 


The Sparkman Committee 

ProposeD STEEL MeErcER CaLtep “A BLOw AT THE JUGULAR OF 
ANTITRUST ENFORCEMENT’ by Senator John Sparkman, Cominittee 
Chairman, who stated that “if the Department of Justice does not 
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parry this thrust, our free enterprise economy will face its most serious 
threat of the decade and the Antitrust Division might as well close its 
doors.” Senator Sparkman pointed out that the contemplated merger 
of Bethlehem Steel Corporation and Youngstown Sheet and Tube 
Company would create a corporation with assets of $2.5 billion. This 
new steel company would, on the basis of asset size, become the fifth 
largest industrial concern in the country ranking below only Standard 
Oil of New Jersey, General Motors, U. S. Steel, and Du Pont (E. I.) 
de Nemours. 

In stating that he would again press for immediate Congressional 
action on stiffened antitrust legislation early in 1957, Senator Spark- 
man added: “The Justice Department must concentrate all necessary 
antitrust facilities on winning the court case . . . against the merger. 
If the second largest and sixth largest steel producers are allowed 
to combine, Congressional warnings against large-scale accumulations 
of economic power will become meaningless, and Justice might as well 
shut down its anti-merger activities completely.” 


SENATOR HuMPHREY Honorep By New JERSEY GASOLINE DEALERS. 
Senator Hubert H. Humphrey, Chairman of the Retailing, Distribu- 
tion, and Fair Trade Practices Subcommittee was tendered a testi- 
monial dinner in Merchantville, New Jersey by some 500 gasoline 
dealers who credited the end of a six-year gasoline price war to the 
activities of the Senate Small Business Committee’s Subcommittee 
headed by Senator Humphrey. 


Appress ON “THE THREAT TO FREE ENTERPRISE” GIVEN BY SENATOR 
Joun SparkMaN before the annual convention of The National Small 
Business Men’s Association in Cleveland. Senator Sparkman defined 
the threat to free enterprise in terms of “deterioration of opportunity 
for small business.” He cited the critical setbacks of smaller com- 
panies in the automotive and electric appliance fields as examples of 
the dwindling opportunities of the smaller companies within those 
industries. In noting that some 19,000 manufacturing concerns went 
out of business between the end of 1952 and December, 1955, Senator 
Sparkman stated: “I am almost forced to the conclusion that the 
business climate is fast becoming inhospitable to the profitable exis- 
tence of many types of small enterprices.” To stem the tide of small- 
business failures which in 1956 is running 16 per cent above 1955, 
Senator Sparkman said that small-business men must have tax relief, 
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easier access to credit, a larger share of government procurements, and 
a definite program by government to “minimize the threat to our free 
enterprise system which is implicit in the growing rate of economic 
concentration.” 


Book Reviews 


George P. Lamb and Sumner S. Kittelle. Trapz Association Law 
AND Practice. The Trade Regulation Series, S. Chesterfield 
Oppenheim, Editor. Boston: Little Brown and Co., 1956, pp. 
xxiii 284. $10.00. 

This is the first volume to appear of a series on trade regulation 
that will include treatises on foreign commerce, patents, monopoly, 
and the Robinson-Patman Act. Messrs. Lamb and Kitielle have 
frankly slanted their book toward the trade association executive and 
the business community generally. They have not tried to write for 
the antitrust expert. 

With this audience in mind the authors have examined every 
area of trade association activity that could possibly render members 
vulnerable to antitrust action. Because everything the association does 
may be taken into account in rendering judgment on its intent, full 
treatment is given not only to such matters as price activities, cost 
accounting and elimination of trade abuses, but also to organization 
problems—incorporation, certificate and by-laws, name and purpose, 
classes of members, and officers and staff. Who knows which might be 
of strategic importance? A final chap‘er on taxes, though informative, 
does not seem wholly germane to antitrust problems. 

The internal chapter organization follows a uniform plan. First, 
there is a brief summary of the prevailing patiern of trade association 
activities or organization. Then the important decisions relating to 
this activity—statistical or price reporting, membership meetings etc. 
—are discussed. Finally, the implications of the decisions are set forth 
clearly, followed by a warning that mechanical adherence to rules 
deductible from the decisions will not protect an association that 
is trying to violate the antitrust laws. It is in‘eresting in this connection 
that the Tag Manufacturers case, in which the plan of the Tag Manu- 
facturers Institute, was condemned as leading to higher prices and a 
limitation of price competition in spite of a circuit court decision 
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sustaining it,’ is not regarded by Lamb and Kittelle as giving carte 
blanche to all price reporting schemes. If uniformity in list prices 
or actual selling prices had prevailed, the Commission might have 
been sustained (p. 68). “... Tag, ... like Sugar Institute, is perhaps 
most important in that it points out the importance of basing a price 
reporting plan or pricing methods as used in an industry.” One 
wonders whether this “ground rule’’—that traditional methods of pric- 
ing should be preserved—would always be safe, even if combined 
with the first rule that participants should always be free to change 
prices and pricing methods (p. 69). Some discussion of the Mother 
Hubbard oil complaint (not mentioned in the book), Cement Insti- 
tute (cited only with reference to the Institute’s statement of purpose 
at another point) or National Lead (even though a trade association 
was not immediately involved) might have underscored the chapter’s 
conclusion that trade association executives and members should avoid 
anything even suggesting an agreement on price (p. 73). 

In view of their recurring insistence that members and trade 
associations have clear consciences at all times, the authors’ strong 
preference for an “expansion of the rule-of-reason approach” (p. 20) 
and their fear of Socony-Vacuum are hard to understand. But these 
are minor mattcrs. 

Again and again, in the chapter summaries, trade association mem- 
bers are advised, whatever may be the economic justification for a 
particular activity, to avoid the suspicion of an anti-competitive “in- 
tent.”. (““Agrcements, express or implied .. . that have any ‘manipula- 
tion’ of price as their goal should never be undertaken... (p. 59)... 
(Socony-Vacuum) .. . did not eliminate intent entirely from the 
requirements for an antitrust violation ... (p. 57) ... Several anti- 
trust dangers are inherent when a cost accounting study is undertaken 
. . » One lies in the motives a trade association’s members actually 
have in undertaking the study .. . (p. 82) . . . Determining what may 
or may not be done to alleviate industry abuses also requires careful 
analysis of the members’ intent in proposing specific action . 

(p. 143).”) 

If this book had been addressed to the antitrust practitioner, fuller 

discussion of some of the decisions, and perhaps mention of others not 


1 G. W. Stocking, “The Rule of Reason, Workable Compstition, and the Legality 
of Trace Association Activitics,” 21 Un. of Chicago Law Review 527, 605-610. 
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included, like Investment Bankers, would have been desirable. The 
economist would have liked an explanation from the expert authors 
of the antitrust immunity of such a powerful trade association as the 
American Petroleum Instiiute (it is ironical to see how neatly the 
Bureau of Mines forecasts are condemned, though not by name, in 
the Chapter on Statistical Reporting), or, better still, some case 
studies of current trade association funciioning. But these excursions 
were unnecessary, given the authors’ more limited purpose. 


Joe. B. DirLtamM 
Associate Professor 
University of Connecticut 


Vaughan, Floyd L. THe Unirep States PATENT SysTEM: LEGAL 
AND Economic CONFLICTS IN AMERICAN PATENT History. 
Norman: University of Oklahoma Press, 1956, pp. xvi 355. 
$7.50. 


In 1925 the late Professor Vaughan published his authoritative 
Economics of Our Patent System. In spite of his warning that the 
later book “goes much beyond the scope” of the earlier one, it is 
difficult to avoid comparing the two. How did thirty years of study 
affect Professor Vaughn’s judgment on the functioning of the patent 
system? 

The skeleton of the two books is much the same. Both are intro- 
duced by a brief survey of the causes of invention and the history of 
the patent laws. Both devote the largest share of space to an examina- 
tion of the techniques, classified under headings such as Patent Pools, 
Patent Consolidations, Suppression of Patents, and (in The U. S. 
Patent System, Licence Agreements and Cartels) that, in Vaughan’s 
eyes, have been used to thwart the public interest. Final chapters in 
both books sum up the case against patent suppression, issuance of 
inyalid patents, and discouragement of inventors, and suggest reme- 
dies for these evils. 

Vaughan’s later book is dominated by the Antitruct Division’s 
successful patents campaign and by the resultant shift in judicial 
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attitudes. The 1925 case studies of A. B. Dick, National Harrow, 
Eastman Kodak, United Shoe Machinery, Santogen, and Motion 
Picture Patents Company have been compressed. Hartford Empire, 
Masonite, Mercoid, Line Material, and other recent landmarks of 
patent law have been given priority. 

Although this up-dating was necessary, it is regrettable that the 
details of the earlier discussion had to be sacrificed, and that considera- 
tions of space precluded anything more than a brief, if skillful, sum- 
mary of the facts in the later cases. In fact, Vaughan faced such a 
wealth of material in the Bone and TNEC hearings and the numerous 
patent complaints, decisions and consent decrees of the past 15 years, 
that in spite of his concern with the functioning of the system, many 
of his pages convey little more than abbreviated excerpts from De- 
partment of Justice releases. 


It is hard to avoid feeling frustrated by the limited discussion of 
the implications of several recent cases. The conflict between the 
holdings in Cuno Engineering and Sinclair v. Interchemical Corp. is 
pointed out (p. 22) but there is no attempt explicitly to resolve it 
by proposing higher standards of patentability (pp. 297-298). The 
Mercoid cases are briefly summarized (pp. 185-186) yet there is no 
indication of their relation to Special Equipment Co. v. Coe (pp. 251- 
252), or to the obscure Section 271 of the Patent Act of 1952 (pp. 
195-196). 

Nevertheless, the cumulation of cases in which the Supreme Court 
has “shifted its emphasis from patent rights to antitrust laws” where 
there is “‘a conflict between them” (p. 145) effectively brings home 
the thoroughness of the revolution in patent law that has occurred 
since the publication of Vaughan’s first book. There, his “remedies” 
were mainly procedural. In 1956, as in 1925, antitrust action was 
proposed, but its scope is now more precisely indicated. 


Patent pools should embrace only patents issued before a certain 
date; grant-backs of future patents should be forbidden as a condition 
of a license. While he concluded in 1925 that compulsory working 
or licensing would hurt the small corporation and individual inventor 
and slow down invention, Vaughan now proposes that any corpora- 
tion’s failure to produce and sell an invention three or four years after 
issue of the patent should be a complete defense to an infringement 
suit (pp. 310-311). Believing that “university and government re- 
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searchers . . . seem to have the most favorable environment for 
inventing” (p. 285) it is now suggested that government-financed 
research should entail dedication of the resultant inventions to the 
public (pp. 314-315). “Within recent years... (t)he government 
retained only shop rights. . . . The situation should be reversed—pat- 
ents to the government and a shop right to the corporations. This 
right plus acquired know-how, in addition to payment for the research 
itself, would be sufficient inducement . . .” to stimulate invention. 


Judicial legislation, as Professor Vaughan admits, has carried out 
much of his three-pronged program in spite of congressional lethargy. 
Concentration of patents capable of dominating an industry in a few 
hands is pretty much a thing of the past. Infringement of suppressed 
patents has not received unequivocal judicial blessing but is certainly 
much less dangerous than when Economics of Our Patent System 
was published. To Professor Vaughan himself should go much of 
the credit for the great awakening that permitted him to divide so 
many of the chapters in The U. S. Patent System into two parts: 
“Indifference and Leniency, to 1940,” and “Strict interpretation after 
1940.” His third goal, that of reduction in the number of patents 
granted appeared for a while to be also close to achievement because 
of a fall in applications, but recent patent office statistics hint they 
are once more on the rise. Nevertheless, it is clear that we have 
reached a new era in which fast-breeding research programs carry 
on in an atmosphere of indifference to the establishment of patent 
empires. This current stage of our patent history has yet to find its 
chronicler. 


Joe: B. Dirtam 
Associate Professor 
University of Connecticut 
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Crupe Or PIPELINES AND COMPETITION IN THE Ot INDUSTRY, 
Leslie Cookenboo, Jr. Cambridge: Harvard University Press, 
1955. $4.00. 


This is the second in a series of studies on competition and monop- 
oly in American industry, financed by a grant from the Merrill Foun- 
dation. The author is assistant professor of economics at The Rice 
Institute. The report is based on a doctoral thesis written in the 
department of economics and social science at M. I. T. 


The study is reported in four sections. First is a workmanlike and 
apparently thorough investigation of the cost of installing and oper- 
ating crude oil pipelines. This is followed by a statistical description 
of the structure of the pipeline, refining, and crude production stages 
of the oil industry. In the third section the author reviews and 
evaluates the controversy over the ownership of pipelines, with par- 
ticular attention to the writings of E. V. Rostow and G. S. Wolbert. 
The final section outlines the proper goals of public policy toward 
crude oil pipelines and presents the author’s proposals for an appro- 
priate public policy. It is this last section that is of particular interest 
here. 


The policy discussion proceeds on the assumption that there exists 
Icng-. intermediate-, and short-run decreasing costs in the operation 
of pipelines. The cost studies appear to have demonstrated that 
crude-oil pipelines do, in fact, behave as natural monopolies and 
that. in general. economy increases until an entire field is served by 
a single line. The author contends that this fact leads to certain gen- 
ers] requisites of public policy which may be briefly stated as follows: 
“Anv policv must be rejected if it encourases the construction of 
several small lines where one large line could be used.” “All com- 
nonies desirine access to the lines shonld have the risht thereto both 
initially and permanently guaranteed.” “There should also ke equal- 
ized costs for all comnanies using the lines.” “All new fields should 
in general he served bv onlv one crude oil trunk line.” “These goals 
of anv pineline volicv shon'd be achieved with the least possible 
amount of regulatory effort.” 


To the problem of what kind of nublic policv can be designed the 
author snesests three possible solutions: 1) independent common 
carriers; 2) integrated common carriers with common-carrier status 
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rigidly enforced; 3) joint venture among majors, independents, and 
anyone else interes:ed therein. 


With respect to these possible solutions the author argues to the 
conclusion that “a joint-venture system is, then, preferable to either 
independent common carriers, integrated lines with enforced common 
carrier status, or individually owned lines. Individually owned lines 
mean high costs. Enforced common-carrier lines deny private-carrier 
privileges to oil companies and force one company to build capacity 
for its competitors. Large independent common carriers to new areas 
might well never be built; furthermore, provision can be made for 
the inclusion of outside common-carrier capital in joint ventures. 
However, many questions would be raised by the adoption of a policy 
designed to give a single-line, joint-venture pipeline system.” 

One such question must be concerned with approval under anti- 
trust laws. The author admits the question is moot. He cites the 
1912 case of the United States v. Terminal Railroad Association (St. 
Louis), but argues that it might not govern his propozal since all 
operators in a field would be permitted ownership in the joint venture. 
Moreover, he would permit some common-carrier ownership in the 
lines to service small producers in the field who did not care to pur- 
chase a share in the pipeline. He admits that such common-carrier 
investment might not materialize, but main‘ains that it is no less 
likely than if completely non-integrated capital had to be obtained 
for large-dimension common-carrier lines. 


If there is a conflict between such joint ventures and the antitrust 
laws, the author argues “specific exemption should be provided, since 
this would be a clear case where the antitrust laws were discouraging 
1) low-cost facilities, and 2) entry of small firms into the industry.” 


It may be pointed out that any need for regulation of charges 
might be avoided on such joint-venture lines. If they were incorpo- 
rated as non-profit concerns, costs might simply be allocated propor- 
tional to use. 


Rotanp S. VAILE 
San Diego State College 
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Notes 

The Federal Trade Commission has announced the appointment 
of David R. Reel as Chief of its Small Business Division. Mr. Reel, 
who has served with the Commission since 1943, was promoted to his 
new post from Assistant Chief, Division of Trade Practice Confer- 
ences. He succeeds Charles R. MacDonald, who recently was made 
legal advisor to Commissioner Sigurd Anderson. In his new position, 
Mr. Reel will supervise the Division’s work, which consists primarily 
of giving staff advice to small businessmen on problems involving 
laws administered by the Commission. 


A report recently prepared by the staff of the House Small Busi- 
ness Committee (see bibliography) indicates that the pace of antitrust 
enforcement has increased in recent months. In the first six months 
of 1955, the Federal Trade Commission issued 697 cease and desist 
orders; this compared with 626 and 536 issued in the first six months 
of 1953 and 1950, respectively. In addition the Commission filed 
1,329 charges in the first half of 1955, as compared with 1,252 and 
1,148 in the first six months of 1953 and 1950. The Antitrust Divi- 
sion of the Department of Justice brought 33 civil and 15 criminal 
antitrust cases into court during 1955. This compared with 21 and 
10 respectively filed in 1954. However, in 1951 37 civil suits and 16 
criminal suits were brought, a rate somewhat in excess of the 1955 
rate. Some 209 private civil suits were brought in 1955, a consider- 
able increase over the 1954 figure of 163, but no more than the 209 
brought in 1951. It is interesting to note, however, that some reaction 
recently developed against the policy of measuring the effectiveness 
of antitrust enforcement by the number of complaints issued. A House 
Small Business Committee staff report, for example, complains that 
the companies charged by the Federal Trade Commission with anti- 
trust violations during the past 33 months were, on the average, 
approximately 14 the size of those companies charged with violating 
the antitrust law during the preceding 33 months. Whereas 16 com- 
plaints were issued against corporations with assets over $100,000,000 
in the earlier period, in the most recent 33 months only 4 complaints 
were issued against companies of that size. 


The House Monopoly Subcommittee has decided on the Pre- 
Merger Notification Bill as its first order of business. This measure 
was passed by the House last year but was lost in the Senate adjourn- 
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ment rush. Chairman Emanuel Celler, in an attempt to prevent a 
recurrence of this event, plans to have the legislation ready for con- 
sideration by the House no later than the end of March. 


Leading meat packers have asked the United States District 
Court for the District of Columbia for relief from those provisions 
of a 1920 Consent Decree which prevent them from participating in 
a variety of food and retail distribution operations. The packers are 
anxious, as a step in their modernization and diversification programs, 
to deal again in some 140 food and non-food products, principally 
vegetables, fruit, fish and groceries; to be able to use their distribution 
facilities, such as wholesale branches and trucks, for the handling of 
any of these products; to own and operate retail meat markets; and to 
deal in fresh milk and cream. 


Senator Hubert H. Humphrey and Representative James Roosevelt 
have announced intentions to start an early drive to give gasoline 
dealers greater independence in their relations with their suppliers. 
Mr. Roosevelt has announced that his Subcommittee on Distribution 
Problems will launch “a full scale probe of the gasoline retailing in- 
dustry” as soon as possible after the 85th Congress reconvenes. Simi- 
larly, Senator Humphrey, Chairman of the Senate Subcommittee on 
Retailing, intends “to make an early, strong effort to get approval of 
legislation authorizing $600,000 for a similar probe by the Federal 
Trade Commission.” While both Congressmen have the same stated 
goal—greater freedom for retailers—they differ in their approaches. 
Representative Roosevelt favors divorcement of all dealers from their 
oil company suppliers, while Senator Humphrey prefers to wait upon 
the results of an 18-month, Federal Trade Commission study. Dealer 
organizations, particularly the National Congress of Petroleum Re- 
tailers, reportedly favor the Humphrey approach, and have failed thus 
far to endorse direct divorcement legislation. 


The California Oil Company, wholly-owned subsidiary Eastern 
of Standard Oil Company of California, has sued six dealers in the 
Philadelphia area for allegedly violating Pennsylvania’s Fair Trade 
law by selling gasoline at prices below the minimum level set by the 
Company. CALSO’s complaint, in addition to alleging a violation of 
the State’s 1935 Fair Trade law, charged that the dealer’s activity 
constituted “unfair competition.” If the alleged practices are allowed 
to continue, other dealers will reduce prices also, and this might, 








242 THE ANTITRUST BULLETIN 


according to the Company, destroy the value of its good will and 
property rights in the trademarks “Calso” and “Calso Supreme.” 


The Federal Trade Commission, in its first anti-merger case involv- 
ing the oil industry, has moved to break up Gulf Oil’s acquisition of 
Warren Petroleum Corporation. The Commission charges that the 
merger threatened to lessen competition in the natural gas liquids 
field, where Warren was the nation’s largest independent producer. 
In its reply, Gulf contends that the two companies have never been 
competitive, and that the acquisition will increase rather than reduce 
competition by putting Warren in a position “to be more strongly 
competitive with various large integrated oil companies which are 
active in the liquified petroleum gas and natural gasoline field...” 


The U. S. Supreme Court has agreed to review the price-dis- 
crimination case brought by the Federal Trade Commission against 
the Standard Oil of Indiana. Whether this case (known as the 
“Detroit” case) which has been in the Courts for sixteen years, will 
be decided before Congress acts on H. R. 11, is not known. 


The Department of Justice announced the filing in the United 
States District Court for the Southern District of New York, of a civil 
antitrust complaint seeking to enjoin the acquisition by the Bethlehem 
Steel Corporation of the properties and assets of the Youngstown 
Sheet and Tube Company. All signs indicate that this case, brought 
under Section 7 of the Clayton Act, will be brought to trial with little 
delay. If the merger is permitted Bethlehem, will have a total capacity 
of approximately 30,000,000 tons a year, on the basis of expansion 
programs now official. At that time, including announced expansions, 
U. S. Steel will have at least 42,000,000 ingot tons of capacity. Thus, 
U. S. Steel would be about 30% larger than the Bethlehem-Youngs- 
town combination, rather than almost double the size of the second 
producer, as was the case last January Ist. 


The Department of Justice has filed the first civil antitrust suit 
to be brought against a television network. The complaint charges 
the Radio Corporation of America and its subsidiary, National Broad- 
casting Company, with illegally gaining control of five of the country’s 
best television markeis through the unlawful use of NBC’s power to 
grant or withhold NBC network affiliation. 


The effect of “tight money” on small business was emphasized at 
hearings before the Subcommittee on Monetary Policy of the Joint 
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Committee on the Economic Report. One witness, Chairman of the 
Board of the New York Central Railroad, stated that only the big 
corporations “seem to be able to get credit today.” There are no 
indications at this time, however, that any easing of tight money is 
to be expected. 


Fair Trade 


Arizona Fair Trade Act 
Held Unconstitutional 


The Superior Court of Arizona in General Electric Co. v. Telco 
Supply Co., Inc., held the Fair Trade Act of Arizona “unconstitu- 
tional, null and void.” 


Speaking before the American Management Association Con- 
ference on Mergers and Acquisitions, T. M. Evans, President of 
H. K. Porter Co., Inc., called for strengthening small business to keep 
some corporations from becoming too big. In the keynote address, 
Mr. Evans stated: “... ‘The Government has not given proper con- 
sideration to the financing problems of small business. I think that, 
if our economic system is to continue, we must have smaller business 
developing, otherwise competition will be eliminated in the next five 
to ten years, and we will end up with one, or possibly two, large 
companies in each of the major fields.” 


To help small business, which he defined as concerns having less 
than $25,000,000 a year in sales and earnings of less than $2,500,000 
a year before taxes, Mr. Evans proposed three major steps. First, he 
called for restoration of the 20% ceriificates of amortization for 
smaller companies to make financing for these concerns more feasible. 
Second, he suggested that the depreciation schedules of the 1954 tax 
law be applied to second-hand as well as to new machinery. Third, 
he urged “a graduated corporaie income tax to ease the burden on 
smaller business, just as we eased the burden on individuals in the 
lower income tax brackets.” 


Referring to Government assistance programs for farmers, big 
and small, Mr. Evans said: “... this same principle should apply 
in some manner to the smaller businesses . . . (which are) gradually 
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being forced out of business by the giant corporations and by some of 
the unfair advantages which those corporations have under our 
present economy.” 

The Avco Manufacturing Corporation (current assets $154,000,- 
000) announced sale of its “unprofitable” Bendix washer and drier 
subsidiary to an undisclosed “major appliance manufacturer” rumored 
to be the Philco Corporation. In a letter to stockholders, Victor 
Emanuel, Avco president, also announced the discontinuance of the 
Crosley home appliance division. Mr. Emanuel told his stockholders 
that Avco was dropping many of its consumer products because they 
had not made money since the end of 1953. 


In its Sixth Annual Report, issued January 12, 1956, the Senate 
Small Business Committee called attention to the plight of the smaller 
appliance manufacturers, stating: “The home-laundry equipment in- 
dustry offers yet another example of a business which has bloated 
into bigger and bigger units. In 1940, there were 35 companies pro- 
ducing home-laundry equipment. Since then 18 have failed or sold 
out to larger firms.” 


The Federal Trade Commission’s speed-up in enforcing antitrust 
laws currently is producing results far exceeding any since World War 
II, a staff report to the Commission revealed. 


During the first four months of the current fiscal year (July 1 to 
October 31), 29 antimonopoly complaints have been issued. This 
exceeds the 28 such complaints for the average year between 1944 
and 1953, and is two-thirds the total of 42 for the entire fiscal year 
1956. The staff report by FTC’s Executive Director, Alex Akerman, 
Jr., also pointed out that in the four months since July 1, the Com- 
mission issued six complaints against alleged illegal corporate mergers. 
In the previous 13 months, the Commission had issued seven such 
complaints. From the time the present law was amended in December 
1950 until June 1, 1955, only three complaints had been issued by 
the Commission. 


“If we can continue our present pace,” Mr. Akerman told the 
Commission, “we will more than justify the action of the President and 
the Congress in approving our request for additional funds to combat 
illegal mergers.” At the time the appropriation increase was sought, 
it was estimated that the added funds ($951,500) would enable the 
Commission to bring 12 antimerger actions in fiscal 1957. Half this 
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number has been brought in the first four months. Mr. Akerman also 
reported accelerated enforcement of the Robinson-Patman Act and 
its prohibitions against illegal discriminations against competing cus- 
tomers. He reported that 17 complaints had been issued in the four 
months commencing July 1, as compared to the 10-year annual aver- 
age of 18.4 from 1944 to 1953, or with last year’s 27. Deceptive 
practice cases, such as those involving false advertising, also continued 
to rise, the report disclosed. Sixty-two complaints were issued in the 
four-month period. This is an annual rate of 186, as contrasted to 
the 150 in fiscal 1956 and 84 for 1944-53. The number of pending 
cases, Mr. Akerman said, rose from 224 on July 1 to 252 in October 
as a result of stepped-up action by the staff. During the same period, 
the Commission disposed of 47 formal cases. 
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